No. 20,719 


United States Court of Appeals 
For the Ninth Circuit 


Gerorce R. WiLu1AMs, et al., 
Appellants, 
VS. 
PactFic MARITIME ASSOCIATION, 
a non-profit corporation, 
et al., 
Appellees. 


BRIEF FOR APPELLEES, 


INTERNATIONAL LONGSHOREMEN’S AND WAREHOUSEMEN’S 
UNION, a voluntary unincorporated association, LOCAL 10 OF 
INTERNATIONAL LONGSHOREMEN’S AND WAREHOUSEMEN’S 
UNION, a voluntary unincorporated association, HARRY BRIDGES, 
HOWARD BODINE, L. B. THOMAS, WILLIAM CHESTER, ROBERT 
ROHATCH, THOMAS SILAS, CHARLES HOFFMAN, JOSEPH 
PEREZ, ALBERT JAMES, RICHARD HARP and JAMES KEARNEY 


GLADSTEIN, ANDERSEN, LEONARD & SIBBETT, 


Norman LEONARD, 
1182 Market Street, 
San Francisco, California 94102, 


Attorneys for Appellees F | L E. D 


Above-named. 


JAN 30 1967 


; WM. B. LUCK, CLERK’ 


PERNAU-WALSH PRINTING CO.,c@eags> SAN FRANCISCO 


Subject Index 


Page 
MP tavement Of JUTISCICTION ......00cccecesevcscsceves 2 
Memerctcmicnt Of Facts .......... ccc cece sess ee teeseves 3 
Reeomnimiaty OL Argument ............ cece ese e et cnvees 10 
MP uiMCHIG ww. ww ee eee Ps cic ow ene 12 
‘A. The District Court had no jurisdiction over appel- 
Pec moaiis oo ae.......0° ae. ee 12 
1. Exclusive jurisdiction over those claims was 
vested in the National Labor Relations Board.. 12 
2. This case does not arise under Section 301 of 
the Labor Management Relations Act ........ 16 
(a) The record does ‘not reveal a cause of action 
for violation of a collective bargaining con- 
UC b eae iGer riche 6 oo a acer. e 2S eee 17 
(b) The law does not support appellants’ claim 
that they have a cause of action under 
Section 301 ...... ARG o aero co acc 20 
(i) Smith v. Evening News Association, 
371 U.S. 195 and the related cases .. 20 
(ii) Humphrey v. Moore, 375 U.S. 335 .. 30 
(iii) An amendment to a collective bar- 
gaining agreement jointly agreed upon 
by the-parties thereto is not a “vio- 
lation? of thetsontuact .o. aa. ee: 35 
3. The Railway Labor Act cases do not confer 
‘Jurisdiction on the District Court ............ 39 
B. The failure of appellants to exhaust the remedies 
available to them under the collective bargaining 
contract requires an affirmance of the order below 54 
C. Under federal labor law, officers of a labor organi- 
zation are not liable for damages in a suit under 
Re GNOM OO cose cs sds sds os sales eee 58 
ee |e hn PPP 0) yy 61 


Table of Authorities Cited 


Cases Pages 
habe v. Budd Company, 349 F. 2d 368...............-. 38, 39 
Alexander v. Pacific ideuiaiing Eesergon, 314 F. 2d 690.. 
ae 2G. eT eee ge S's cm ac alae 25, 26, 46, 47, 51 
Alexander v. Pacific Maritime Association, 332 F. 2d 266.. 26 
Alexander v. Pacific Maritime Association, 879 U.S. 882.... 26 
American ‘Tobacco Co., 9 N.U.R.B. 579........... 5. eee 52 
Anson v. Hiram Walker & Sons, Inc., 248 F. 2d 380....... 34 
Atkinson v. Sinclair Refining Co., 370 U.S. 238...... 11, 35, 58, 61 
Barunica v. United Hatters, etc., Local Number 55, 321 F. 
ae: a i ee Ge. 16 
Beausoliel v. United Furniture Workers, ........ N.H. 2 , 64 
LREM 2174 (November 30, 1966).................3e 16 
Belk v. Allied Aviation Service Co., 315 F. 2d 518, cert. den., 
ST US CAT tees cae eek ee co ee eo er on 
Broniman v. ory loge & Pacific Tea Co., 353 F. 2d 
OME. « cake aa ec). + saylee ace ialerec « + 0 senna 57 


Brotherhood of Railroad Trainmen v. Howard, 343 U.S. 768 47 
Brown v. Sterling Aluminum Products Corporation, 365 F. 


Le)! a | Er 13 
Carey v. Westinghouse Electric Corp., 875 U.S. 261........ 56 
Chasis v. Progress Manufacturing Company, Inc., 256 F. 

ASH EO) Cae a ROR oS Nem RES EEE So, 2 12, 22, 3ip ot 
Colbert v. Brotherhood of Railway Trainmen, 206 F.2d 9.. 17 
Columbian Iron Works, 52 N.L.R.B. 370............ 9 52 
Conley v. Gibson, 855 WIS. 41. ..................5 47 
Corvallis Sand & Gravel Co. v. Hoisting and Portable En- 

gineers Local Union No. 701, ........ La) are , 64 LRRM 2082 

(October 12, 1966) 1.262... core. «+ sane 39 
Crescent’ Bed Co., 29 N.L.R.B, 34............2... 0 52 
Dice v. Akron, ete. R.R. Co, 342 U.S. 359.........2 eee 60, 61 
Dowd Box Co. v. Courtney, 2638 U.S. 520,...... 28 27, 28) 20740 
Drake Bakeries v. Local 50, 370 U.S. 241.......... 0.00000 56 


Fibreboard Paper Products Corp. v. East Bay Union of 
Machinists, 344 E. 2d S300... 00.64.0006. eee sss 35 


TABLE OF AUTHORITIES Crrep iii 


Pages 
Ford Motor Company v. Huffman, 345 U.S. 330........ 33, 35, 36 
Fuller vy. Highway Truck Drivers, etc., Local, 238 F. Supp. 
so II aa I 35 
Garner v. Teamsters Union, 3846 U.S. 485............ 0006. 10, 12 
mcorcia Power Co:., 32 N.L.R.B. 692....... 0020. cee cece ee 52 
Gilmour v. Wood etc. Union, 223 F. Supp. 286............ 35, 08 
Green v. Los Angeles Stereotypers Union, 356 F. 2d 473.... i 
Hardcastle v. Western Greyhound Lines, 303 F. 2d 182.... 17 
Hiller v. Liquor Salesmen’s Union, 338 F. 2d 778.......... 57 
futiman v. Ford Motor Co., 195 F. 2d 170............... 30, 36 
Humphrey v. Moore, 375 U.S. 335...... 10, 30, 31, 32, 33, 34, 35, 55 
PeminmvemO@ursier, 289 U.S. 288......... 0. cca cence cceces 61 
Independent Metal Workers Union, Local No. 1, 147 N.L.R.B. 
eT isso. kak. « 8 iauelius:s Avene «0 + <auaenvc oa Cees 15, 53 
International Longshoremen’s and Warehousemen’s Union v. 
ose A 2 a ane: 38 
International Union, United Automobile Workers, 149 
ne ee oe eat cagnie os cacgagn «+ = apogee © eyes © 15 


Jacobsen v. National Labor Relations Board, 120 F. 2d 96.. 9 


merus «© Bros. 'Co., 54 N.L.B.B. 1845..... 0.0... ee ev eee ee 52 
Seecmeicd, OD U5. SOL. .... 2. ee cee ee tee ace eenes 16 
Local 20, Teamsters Union v. Morton, 877 U.S. 252........ 61 
eal ze cic. v. Oliver, 858 US, 2838..... 2.0.00... cee eens 59 
Local 100, United Association of Journeymen v. Borden, 

lo So a 10, 18, 19, 24 
Local 174, Teamsters Union v. Lucas Flour Co., 369 U.S. 95 

NE oie, wld ese ree se ees ee 27, 29, 30, 35, 55, 58 
Local No. 207, International Association of Bridge ete. . 

Workers, Perko, 373 U.S. TO1..........-.000008 10, 14, 19, 24 
Local 1367, .International Longshoremen’s Assn., 148 

SLE SES i age rar” ee 15, 58 
Local Union No. 11 v. Thompson, 3638 F. 2d 181.......... 57 
Loeal Union No. 12 v. National Labor Relations Board, 368 

3 Fn 15, 19,.24, 31, 34, 42, 49, 53, 62, 638 
Local Union No. 12, United Rubber ete. Workers, 150 

OS, OI 4 Sa se eran ne 15, 53 


iv Taspie or AUTHORITIES CITED 


Pages 
National Labor Relations Board v. Acme Industrial Com- 
Danae... Le oh oe ; 30 U.S. L. WEEK 4103 at 4105; 


64 LERM 2069 (January 9) 1967)............... nn 16 
National Labor Relations Board v. C. & C. Plywood Corpo- 
ration, dD le edw2de024, ..s..24 eis. .e. se 26, 27 


National Labor Relations: Board v. C & C Plywood Corp., 
roa US. ...; 35 U.S. L. Weex 4105; 64 LRRM 2065 


(January OP 1960 ae... OO... eee 27, 32, 54 
National Labor Relations Board v. Distriet Council of 

Painters, No. 52 etc., 363 F. 2d 204................—— 16 
National Labor Relations Board v. Local 269, International 

Brotherhood of Electrical Workers, 357 F. 2d 51........ 16 
National Labor Relations Board v. Pennwoven, Inc., 194 

Hee SUPP: O2Wre. tac ce ete e ces ee yee dee) 35 


Pacific Maritime Association and International Longshore- 
men’s and Warehousemen’s Union, Local No. 10 (Johnson 


Lee), 155 N.L.R.B. No. 117, 60 LRRM 1488............ alls: 
Pennsylvania RR Co. v. Day, 360 U.S. 548......... 2a 59 
Plumbers and Steamfitters Union v. Dillion, 255 F. 2d 820 34 
Price-v. United Mine Workers, 336 F. 2d 771... . 32 59 
Radio and Television, ete., Local Union v. Broadcast Service 

of Mobile, Inc., 380 U.S. 255.........+......- 9 16 
Regan v. Ohio Barge Lines, Inc., 227 F. Supp. 1018........ 39 
Republic Steel Corporation v. Maddox, 379 U.S. 650....... 46, 56 
Rhine v. Union Carbide Corp., 3438 I. 2d 13........ 2a 57 
San Diego Building Trades Council v. Garmon, 359 U.S. 

25 Oe ec Meee tee «a. Vag s ot a eee 10, 12, 16, 24, 33, 34 
Sinelair Refining Co. v. Atkinson, 370 U.S. 195............ 11, 35 
Smith v. Evening News Association, 371 U.S. 195.......... 

MO Mer te 20, 21, 22, 24, 25, 27, 30, 31, 33 
Smith v. Pittsburgh Gage & Supply Co., 245 F. Supp. 864, 

aff'd per curiam 361 F.2d 219........... see. eee 23 
Steele v. Louisville & Nashville R.R. Co., 323 U.S. 192.... 

TT he oc oo es Ce 34, 40, 41, 42, 43, 44 
Syres v. Oil Workers International Union, 223 F. 2d 739.... 

5 AEE ne Gn renee: 50, 5ilo2, 58 
Syres v. Oil Workers International Union, 350 U.S. 829... .11, 50 
Textile Workers v. Lineoln Mills, 353 U.S. 448:........... 55 


TABLE OF AUTHORITIES CITED Vv 


Pages 
Meer Olmo, 273 U.S. 510... 2... ec eee sec cac eens 44 
Tunstall v. Brotherhood .of Locomotive Firemen, 323 U.S. 

SE ce ieee cece tee tncescenees ae 47,48 
United Mine Workers v. Gibbs, 383 U.S. 715.............. 59, 61 
United Steelworkers v. American Manufacturing Co., 363 

Beem ot ............ Wiles Sais ales ta io re 55 
United Steelworkers v. Enterprise Wheel and Car Corp., 

_o) US. di 5 deed owe 2 oe een 56 
United Steelworkers v. Warrior and Gulf Navigation Co., 

i) LS. 4: a re... eee 56 


Walker v. Southern Railway Company, ........ US in 
ed. 2d 294; 35 U.S. L. Werk 4047; 63 LRRM 2491 (De- 


MOO) se ct eee ee tenes dnee dn ensccvcan 46, 56 
Wallace Corporation v. National Labor Relations Board, 
OM eos bok e bos ass wanes s ec eee 48 
Wanzer v. Milk Drivers Union, 249 F. Supp. 664.......... 59 
Woody v. Sterling Aluminum Products, Inc., 365 F. 2d 448 
5 13, 25, 30, 31, 57, 61 
Woody v. Sterling Aluminum Products, Inc., 243 F. Supp. 
55 5 2 CARMA «ol Sete ee Oe 0a 13, 57 
Woody v. Sterling Aluminun Products, Inc., 244 F. Supp. 
a ae ie Pre hes ae 13 
Statutes 
Labor Management Relations Act (29 USCA. 141, et seq.): 
MUA (CL) 5 nays ree es « RW ois a 6s ood cee ea eee 5D 
Sec O10) aan 2, 5, 16, 17, 19, 20, 21, 22, 23 
24, 26, 27, 28, 30, 31, 32, 33, 34, 35, 38, 39, 49, 55, 56, 58, 60 
National Labor Relations Act (29 USCA 151, et seq.)...... 
ont s 5 10, 34, 35, 36, 37, 39, 40, 41, 46, 48 
ot (9) 6 Re i ae Ne cht 
AUN os og 5 os as ess 0 ae 13, 14 
RE Ne ask ss de 4 9 as os el 24, 29 
ceo 0a) CR Re nnn. no 12, 18 
ORL, SEL) 22) RE” re Se 12, 13 
oe Ste, 28) 12, 13, 14 


“RD SCOR 0 GN ae 13, 14 


vi TABLE OF AUTHORITIES CITED 


Pages 

Seetion. 8(b) (2) 25 2 +s sects a. 4 oe eee ee 14 
DECOM: OF esky Shale eee 6 oo cae eee 52 
MeciiomeelO (a)! atke.. Womo eee caso +.9.00 0 5 Gale 16 
Section L0(D) -.ac5 cnc os tains ss. . Cee 9, 35 
SectiomO(@) “s.se.4ee ee es ha 15 
Seetion VOL). 2... .siv see ee ca gees sss : 
SGC POMC) (Ihr. so ccam satire rnee erie «se oe OM sc 45 
Sechionst0M) aac wees aca pee ells «0c 45 
Section 14 ....... DOMES sh gsu tee Sine vies vs rrr 25 
Section dW <..54. cia aes aes hae 25 
Norris-La Guardia Act (29 USCA 101) 22.250... 2, 4, 11, 39 


Railway Labor Act (45 USCA 151, et seq.) ...10, 33, 40, 41, 46, 48 


Miscellaneous: 
OR eUSWAC T2901. ..e vee hee aties dese s.r y 
PRoWISCK 1387 cece ek aa dae oon eee 2, 40 

Rules 

Federal Rules of Civil Procedure: 
UME MOLE) sk ny eee ews e wou gee 6 es oun eset een 3 
eM CMe) aes eee S cs nee ee ey Br re so ee 3 
ee Ms eo hk sb ba aba ov ee Mato eee a ae 4 
ING er oR 18 

Other Authorities .. 
Rules and Regulations, National Labor Relations Board, 
Series 8, as amended, section 102.9 ............... ee 43 


93 Congressional Record 3955 ................+.. 49 


No. 20,719 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


GeEorGE R. WILLIAMS, et al., 
Appellants, 
VS. 


Pacrric MarittME ASSOCIATION, 
a non-profit corporation, 


et al. 
Appellees. 


BRIEF FOR APPELLEES, 


INTERNATIONAL LONGSHOREMEN’S AND WAREHOUSEMEN’S 
UNION, a voluntary unincorporated association, LOCAL 10 OF 
INTERNATIONAL LONGSHOREMEN’S AND WAREHOUSEMEN’S 
UNION, a voluntary unincorporated association, HARRY BRIDGES, 
HOWARD BODINE, L. B. THOMAS, WILLIAM CHESTER, ROBERT 
ROHATCH, THOMAS SILAS, CHARLES HOFFMAN, JOSEPH 
PEREZ, ALBERT JAMES, RICHARD HARP and JAMES KEARNEY! 


This brief is filed on behalf of the above-named 
unions and individuals and will deal with questions 
of jurisdiction, with questions relating to the exhaus- 
tion of contract grievance procedures, and with ques- 
tions relating to the personal lability of individual 
union officers for damages. 


1Mr. Bodine died in April of 1966; Mr. Thomas in January of 
1967. 
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ilk 
STATEMENT OF JURISDICTION 


Appellants have alleged that the district court’s 
jurisdiction of this action rests on section 301(a) of 
the Labor Management Relations Act of 1947 (29 
USCA 185[a]) which reads, in pertinent part, as 
follows: 


‘Suits for violations of contracts between an 
employer and a labor organization . . . may be 
brought in any district court of the United 
Dtates.. 7 


Because the district court concluded that the grava- 
men of appellants’ case, as stated not only in their 
fourth amended complaint but also in the preceding 
four pleadings and as revealed by the affidavits, did 
not rest upon a violation of a contract between an 
employer and a labor organization, it quite correctly 
dismissed the action for want of jurisdiction.® 


This court’s jurisdiction of the appeal rests on 28 
USCA 1291. 


2In their brief to this court, appellants suggest that the dis- 
trict court’s jurisdiction may also rest upon the provisions of 28 
USCA 1837 (Br. 2, 7, 37; references to Appellants’ Brief are 
cited “Br.”). The fact, however, is, as we show below, that sec- 
tion 1337 is not applicable to this case and, in any event, the 
only jurisdictional claim made in the district court was specif- 
ically bottomed on section 301(a). (Complaint, Par. 1, R. 109; ref- 
erences to the Record are cited “R.”). 

3Other grounds relied upon by the district court, and which 
equally support its order, were that exclusive jurisdiction of the 
matters at issue is in the National Labor Relations Board, that 
appellants lacked standing to sue, that appellants failed to ex- 
haust the arbitration-grievance machinery available to them, that 
the Norris-LaGuardia Act (29 USCA 101) precluded the grant- 
ing of injunctive relief, and that there was no jurisdiction over 
the individual defendants (R. 182). 
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II. 
STATEMENT OF FACTS 


This case is here on an appeal (R. 505) from an 
order (R. 500) dismissing appellants’ fourth amended 
complaint. 


The action was originally commenced on April 15, 
1964, by a complaint for ‘‘ Declaratory Relief; Manda- 
tory Injunction; Damages” which asserted that juris- 
diction of the district court was conferred by section 
301(a) and by 29 USCA 401, 402 and 411.4 At the 
suggestion of District Judge Wollenberg, made at oral 
argument on a motion to dismiss, the original com- 
plaint was amended. T’wo subsequent complaints as- 
serting the same jurisdictional grounds were stricken 
by District Judge Weigel because each of them failed 
to comply with the requirements of Rule 8(a) and 
(e), Federal Rules of Civil Procedure. A third 
amended complaint, purporting to be brought ‘‘under 
the Declaratory Judgment Act (28 USC See. 2201-1) ; 
under the Injunction Act (28 USC Sees. 2282 and 
2284); Section 301(a) of the Labor Management Re- 
lations Act (29 USC Sec. 185); and Title 29, Sections 
401, 402(c), 411 (a) (1) (2) (4) (5) USCA’” (R. 8) was 
dismissed by Chief Judge Harris on the merits and 
for the reasons that 

‘It appearing to this court that it has no juris- 
diction over the causes of action pleaded in the 


4These references are to provisions of the Labor Management 
Reporting and Disclosure Act of 1959. Since the claim under the 
1959 Act is not now pressed and since, in any ease, that statute 
is clearly inapplicable, this issue is not further considered herein. 

5Since none of these jurisdictional claims, except section 301 
(a), is now pressed and since, in any case, none of them is ap- 
plicable, they are not further considered herein. 
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Third Amended Complaint, that exclusive juris- 
diction over the alleged wrongful acts lies in the 
National Labor Relations Board, that this Court 
has no jurisdiction over the individually-named 
defendants, that it has no jurisdiction to issue the 
requested injunction due to the Norris-LaGuardia 
Act, that no breach of contract is or can be 
pleaded, that plaintiffs do not have standing to 
sue, that the applicable statute of limitations had 
expired prior to the filing of this action, and that 
plaintiffs, although given an opportunity to pre- 
sent their claim to an arbitrator, have failed and 
refused to do so...’’ (R. 181-182). 


An appeal from that order was taken and is pres- 
ently pending in this court (No. 20301), but, so far as 
these appellees know, no steps have been taken to 
perfect that appeal. 


A fourth amended complaint (the one at bench) was 
filed by new counsel. (R. 107). Under Rule 12, Federal 
Rules of Civil Procedure, appellees moved to dismiss 
on the grounds that the district court lacked jurisdic- 
tion and that the complaint failed to state a claim 
upon which relief could be granted. Affidavits were 
filed in support of these motions. One appellant alone 
filed an affidavit in opposition to the motions. 


Chief Judge Harris dismissed the fourth amended 
complaint in an order which substantially incorpo- 
rated the reasons previously assigned for the dismissal 
of the third amended complaint: 

‘‘Notwithstanding that the Fourth Amended 
Complaint is more artfully drafted than its prede- 
cessors, and notwithstanding that the language 
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and phraseology of the Fourth Amended Com- 
plaint are directly inspired by the most recent 
Supreme Court decisions on the subject of § 301 
suits, it appears to this court that the underlying 
events which give rise to the allegations in the 
complaint, and the basic issues to which these alle- 
gations give rise, are identical to, and not differ- 
ent from, the events, allegations and _ issues 
involved in the Third Amended Complaint.” (R. 


501). 


The district court’s view that ‘‘no breach of contract 
is or can be pleaded” is clearly supported by a read- 
ing of the record. 


The Fourth Amended Complaint 


It is alleged in the complaint at bench that, pur- 
suant to a collective bargaining contract between 
PMA and ILWU, certain rules governing the regis- 
tration and deregistration of San Francisco longshore- 
men were adopted in 1958 (Pars. 10-11; R. 111) and, 

“That the aforesaid rules continued in full 
force and effect under the collective agreement 
aforesaid until the adoption shortly prior to June 
17, 1963 of certain new rules governing registra- 
tion and deregistration of longshoremen in the 
tao of San Francisco...” (Par. 12, R. itl; 
italics supplied ).° 


6The “shortly prior to June 17, 1963” turns out to have been 
much earlier that year (Affidavit of J. A. Robertson, October 2, 
1964; R. 755). 

There is no doubt that, despite their present counsel’s dis- 
elaimer (R. 455), appellants knew of the existence of these new 
rules all along. Thus, in the affidavit appended to appellants’ 
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It is then alleged that by adopting these ‘‘new rules” 
appellees disregarded appellants’ rights (Par. 13, R. 
111; Par. 21, R. 113) and that the ‘‘new rules” were 
applied to appellants in an unfair manner. (Par. 38, 
R. 117). It is claimed that this conduct constituted a 
breach of ‘‘the duty of fair representation” (first and 
second causes of action) and resulted from a con- 
spiracy on the part of the individual appellees to 
damage appellants for reasons connected with union 
activities (fourth and fifth causes of action). The 
third cause of action speaks in terms of contract vio- 
lation, but it is never clear what this violation is as- 
serted to be; indeed, reading the complaint as a whole, 
it is certain that the alleged contractual violation is 
identical with the alleged claim of a breach of the duty 
of fair representation. 


In addition to asking for damages in sums which 
could aggregate well over five million dollars against 
all defendants, including the local wnion, this complaint 
prays for relief of a nature classically within the 
province of the National Labor Relations Board to 
give: a determination that the amended rules are 
invalid, an order directing appellees to cease and 
desist from enforcing the rules, an order for the re- 
instatement and promotion of appellants, an order 
enjoining appellees ‘“‘from in any manner whatsoever 
interfering with the future employment of (appel- 


brief, appellant Weir refers to a meeting as early as February 
26, 1963, at which he spoke with others of “the ten-hour allowable 
limitation” on “low-man-out violations” (Br. App. 7, 9) and to 
a telegram sent to the co-chairman of the joint committee on May 
14, 1963, in which reference is made to “the same LMO violations 
that IT was charged with last February 26” (ibid., 12; italies sup- 
pled). 
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lants),’’ an order directing appellees to make available 
to appellants ‘‘all facilities, rights and privileges of 
the jointly operated hiring hall on the same terms 
and conditions as applied [sic] to all other registered 
longshoremen,” and an order to prevent the unions 
from acting “as collective bargaining representatives.” 
(R. 121-122). 


The Affidavits 


The affidavits filed in support of (and, as well, the 
one in opposition to) the motions to dismiss establish 
the following: 

(1) Appellants were first employed in the summer 
of 1959 as Class B longshoremen. Three and a half 
years later, early in 1963, the parties to the relevant 
collective bargaining contract entered into an amend- 
ment of the rules relating to Class B longshoremen. 
The amendment called for a review of the employ- 
ment records of all Class B men with a view to pro- 
moting to Class A status those who met certain stated 
qualifications and to deregistering all others. About 
450 Class B men met the standards and were ad- 
vanced; about 80 men (including appellants) did not, 
and were deregistered. 


(2) The records of all Class B men (not just those 
of appellants) were judged by certain objective 
criteria, insisted upon by the employer, in one instance 
even over the objection of the local union’: (a) had 


See Green v. Los Angeles Stereotypers Union, 356 F. 2d 473, 
where, in an analogous situation, this court approved the reversal 
of a local’s decision by an International Union. 
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they committed major violations of the contract; 
(b) had they a record of excessive absenteeism; 
(c) had they cheated on the rotational system essen- 
tial to the operation of the dispatch hall; and (d) had 
they been remiss in paying their share toward the 
maintenance and upkeep of the dispatch office. 


(3) When the records were reviewed by a joint 
employer-union committee, all those men (not just 
appellants) who failed to meet the standards were 
notified that they were deregistered, but they were 
all afforded an opportunity to appear before the Joint 
Port Labor Relations Committee. Where errors were 
found, the Joint Port Labor Relations Committee cor- 
rected them. Where this Committee adhered to its 
original decision, the man was advised of his right to 
pursue the matter further through the grievance-arbi- 
tration procedures of the collective bagaining contract. 
Appellants were among those who initiated such 
grievance procedures, but, although they were specifi- 
eally notified that arbitration was available to them 
(R. 84-85), they failed to pursue the procedures 
through the final step—arbitration before Professor 
Sam Kagel of the University of California School of 
Law. (R. 3). 


(4) Five of the deregistered men (but not any of 
these appellants) filed charges with the National 
Labor Relations Board claiming that their deregistra- 
tions constituted an unfair labor practice. Appellants, 
after consulting with counsel for the National Labor 
Relations Board, deliberately refused to follow this 
route because, apparently dissatisfied with the limited 


monetary redress Congress thought was proper in 
such cases, they decided to attempt to mulct the em- 
ployer, the unions and the union officials in damages 
of an astronomical order. Subsequently, when it be- 
came apparent that the district court leaned toward 
the view that they should have gone to the Labor 
Board and after a Board Trial Examiner had ren- 
dered a favorable Intermediate Report in the case of 
the five who filed with the Board, appellants also filed 
unfair labor practice charges. Unfortunately for them, 
the Act’s six months statute of limitations (29 USCA 
160[b]) had run, and their charges were held time- 
barred.® In the case of the five who had filed with it, 
the Labor Board ultimately ruled, on the merits, that 
the deregistrations did not constitute any unfair labor 
practices. (Pacific Maritume Association and Inter- 
national Longshoremen’s and Warehousemen’s Union, 
Local No. 10 [Johnson Lee], 155 NURB No. 117, 60 
LRRM 1483). 


8The Regional Director, acknowledging that the charges related 
to the “commission of ... [a]ets arguably constituting unfair 
labor practices”, refused to issue a complaint because section 
10(b) of the Act (29 U.S.C.A. 160[b]) barred further proceed- 
ings (R. 180b). On appeal, the General Counsel sustained this 
ruling and advised that “[w]ith respect to the charging parties’ 
contention on appeal that the limitations period should be ex- 
tended, the Board has no statutory authority to comply with this 
request.” (R. 499; italies supplied). 

8aSection 10(f) of the Act provides that “Any person aggrieved 
by a final order of the Board granting or denying in whole or in 
part the relief sought may obtain a review of such order in any 
United States eourt of appeals in the circuit wherein the unfair 
labor practice in question was alleged to have been engaged in...” 
(29 USCA 160[f] ; italics supplied). A Board order dismissing a 
eomplaint is reviewable under this section. Jacobsen v. National 
Labor Relations Board, 120 F. 2d 96, 
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Ti: 
SUMMARY OF ARGUMENT 


(1) ‘The district court had no jurisdiction of this 
case because Congress has vested the National Labor 
Relations Board with exclusive jurisdiction to hear 
and decide appellants’ claims. Garner v. Teamsters 
Union, 346 U.S. 485; San Diego Building Trades 
Council v. Garmon, 359 U.S. 236; Local 100, Umted 
Association of Journeymen v. Borden, 373 U.S. 690; 
Local ‘No. 207, International Association of Bridge 
etc. Workers v. Perko, 373 U.S. 701. 


(2) Smith v. Evening News Association, 371 U.S. 
195 and Humphrey v. Moore, 375 U.S. 335, which 
ereate a narrow exception to the foregoing doctrine 
of preemption, do not apply here, since this case is 
not really one for breach of a collective bargaining 
contract but rather is based upon a claim that the ap- 
plication to appellants of a jointly agreed-upon 
modification to the contract is somehow ‘‘unfair.” 
Furthermore, the National Labor Relations Board has 
already rejected claims that appellees’ conduct was 
unlawful, and ‘‘serious problems” (Smith v. Evening 
News Association, supra at 197) would arise if the 
district court were to assume jurisdiction and to reach 
a contrary result. 


(3) The vast differences between the Railway 
Labor Act (45 USCA 151 et seq.) and the National 
Labor Relations Act (29 USCA 151 et seq.) make 
totally inapposite the cases which arose under the 
former statute. Furthermore, since the National 
Labor Relations Board did not afford relief for racial 


ib 


(as distinguished from ‘‘union”) discrimination when 
Syres v. ‘Oil Workers International Union, 350 U.S. 
829, was decided, that decision is equally inapposite 
to the issues raised here. 


(4) In any case, appellees have no standing to sue 
because they exhausted neither the grievance ma- 
ehinery available to them under the contract nor the 
administrative machinery available to them under the 
National Labor Relations Act. 

(5) The other principal grounds relied upon by 
the district court, 1.e. that individual union officers are 
not liable for damages in cases of alleged breach of 
contract, and that the Norris-LaGuardia Act (29 
USCA 101) deprives the district court of jurisdiction 
to grant injunctive relief, are equally valid. Atkinson 
v. Sinclair Refining Co., 370 U.S. 238; Sinclair Re- 
fing Co. v. Atkinson, 370 U.S. 195. 
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av 
ARGUMENT 


A. THE DISTRICT COURT HAD NO JURISDICTION OVER 
APPELLANTS’ CLAIMS. 


1. Exclusive Jurisdiction Over Those Claims Was Vested in the 
National Labor Relations Board. 

“One of the central principles of owr 
National Labor law has been the rele- 
gation to the National Labor Relations 
Board of the primary responsibility 
for the enforcement of employer and 
employee duties under such law.” (Cha- 
sis v. Progress Manufacturing Com- 
pany, Inc., 256 KF. Supp. 747, 749)° 


The major policies behind this salutary rule are 
(1) the fear that a multiplicity of tribunals and pro- 
cedures will result in incompatible or conflicting ad- 
judications leading to confusion in this important 
area of national life (Garner v. Teamsters Umon, 346 
U.S. 485) and (2) the recognition that Congress has 
made an affirmative decision to entrust the adminis- 
tration of national labor policy to a centralized agency 
armed with its own special procedures and equipped 
with its own special expertise. (San Diego Building 
Trades Council v. Garmon, 359 U.S. 286). 


Appellants’ charges as revealed by this record, both 
in the pleadings and in the affidavits, make out a claim 
that sections 8(a)(1) and (8), and, possibly, (2) of 


9This very recent opinion of Chief Judge Clary of the Eastern 
District of Pennsylvania contains one of the clearest expositions 
of the principles of law applicable to the instant case which we 
have yet seen. In another recent decision, rendered while this 
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the National Labor Relations Act were violated by the 
employer and that sections 8(b)(1)(A) and (2) were 
violated by the unions.’° 


In Local 100, United Association of Journeymen 
and Apprentices v. Borden, 373 U.S. 690, the court 
said: 

“Thus the first inquiry, in any case in which a 
claim of federal preemption is raised, must be 
whether the conduct called into question may 
reasonably be asserted to be subject to Labor 
Board cognizance. 


‘*In the present case, respondent contends that no 
such allegation can be made, but we disagree. The 
facts as alleged in the complaint, and as found 
by the jury, are that the Dallas union business 
agent, with the ultimate approval of the local 
union itself, refused to refer the respondent to 
a particular job for which he had been sought, 
and that this refusal resulted in an inability to 
obtain the employment. Notwithstanding the 
state court’s contrary view, if it is assumed that 
the refusal and the resulting mability to obtain 
employment were in some way based on respond- 


brief was in the course of preparation, the Court of Appeals 
for the Eighth Circuit, in an opinion by Judge Mehaffy which 
is dispositive of many of the issues in the case at bench, unani- 
mously affirmed the dismissal for want of jurisdiction (Woody v. 
Sterling Alununum Products, Inc., 243 F. Supp. 755; Woody v. 
Sterling Aluminum Products, Inc., 244 F. Supp. 84) of complaints 
in no significant way different from the complaint at bench. 
Woody v. Sterling Aluminum Products, Inc., 365 F. 2d 448. See 
also Brown v. Sterling Aluminum Products Corporation, 365 F. 
ZdwGoil, 
10These sections read, in relevant part, as follows: 
“8(a) It shall be an unfair labor practice for an employer— 
(1) to interfere with, restrain, or coerce employees in the 
exercise of the rights guaranteed in Section 7 of this Act; 
(2) to dominate or interfere with the formation or admin- 
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ent’s actual or believed failure to comply with in- 
ternal union rules, it is certainly ‘arguable’ that 
the union’s conduct violated §8(b) (1) (A), by re- 
straining or coercing Borden in the exercise of his 
protected right to refrain from observing those 
rules, and §$8(b)(2), by causing an employer to 
discriminate against Borden in violation of §8(a) 
(3).” (at 694; italics in original) 


And in Local No. 207, International Association of 
Bridge, etc. Workers Union v. Perko, 373 U.S. 701, 
the court said: 

ae Perko’s complaint—that the petitioners 
caused his discharge and prevented his subsequent 
employment as a foreman as well as a superin- 
tendent—falls within the ambit of the unfair 
labor practices prohibited by $§8(b)(1)(A) and 
8(b) (2) of the Act. And since petitioners’ actions 
apparently resulted from Perko’s violation of a 
union rule, there is a reasonable likelihood that 
on these premises the Board would have found 
such unfair labor practices to have been com- 
mitted.” (at 706-707). 


istration of any labor organiaatoll or contribute financial 
or other support to it . 
(3) by discrimination in regard to hire or tenure of em- 
ployment or any term or condition of employment to en- 
courage or discourage membership in any labor organiza- 
U0) ae 
“8(b) It shall be an unfair labor practice for a labor or- 
ganization or its agents— 
(1) to restrain or coerce . . . employees in the exercise of 
the rights guaranteed in Section 7 of this Act... 
(2) to cause or attempt to cause an employer to discrimi- 
nate against an employee in violation of subsection (a) (3) 
of this section or to discriminate against an employee with 
respect to whom membership in such organization has been 
denied or terminated .. .” 
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In a long series of cases, the National Labor Rela- 
tions Board has taken jurisdiction over claims identi- 
cal with those asserted here and, when such claims 
have been properly established, has given to the per- 
sons aggrieved the relief provided for by the Congress 
in section 10(c) of the Act (29 USCA 160[c].)” 
Miranda Fuel Co., 140 N.L.R.B. 181; Independent 
Metal Workers Union, Local No. 1, 147 N.L.R.B. 
1573; Local 1367, International Longshoremen’s Assn., 
148 N.U.R.B. 897; International Union, Umted Auto- 
mobile Workers, 149 N.L.R.B. 482; Local Union No. 
12, Umted Rubber ete. Workers, 150 N.L.R.B. 
312.1” 12a 


11This section reads, in relevant part, as follows: 
ee If upon the preponderance of the testimony taken the 
Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any... unfair 
labor practice, then the Board shall state its findings of fact 
and shall issue and cause to be served on such person an 
order requiring such person to cease and desist from such 
unfair labor practice, and to take such affirmative action in- 
cluding reinstatement of employees with or without back pay, 
as will effectuate the policies of this subchapter: PRO- 
VIDED, That where an order directs reinstatement of an 
employee, back pay may be required of the employer or 
labor organization, as the case may be, responsible for the 
discrimination suffered by him: .. .” 
12As pointed out above, the National Labor Relations Board did 
take jurisdiction in the case of five other deregistrants, although, 
on the merits, it found that there had not been any unfair labor 
practices committed (Pacific Maritime Association and Interna- 
tional Longshoremen’s and Warehousemen’s Union, Local No. 10 
[Johnson Lee], 155 NURB No. 177, 60 LRRM 1483). 
12aAfter this brief was in galley, counsel learned that the 
Board’s order in Local Union No. 12, supra, had been enforced by 
the Court of Appeals for the Fifth Cireuit in an opinion which 
establishes without any question that a “breach of duty of fair 
representation”, infra, is an unfair labor practice within the juris- 
diction of the National Labor Relations Board. Local Union No. 12 
v. National Labor Relations Board, 368 F. 2d 12. 
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This court (National Lubor Relations Board v. Dis- 
trict Council of Painters, No. 52 ete., 363 F. 2d 204), 
as well as other courts of appeals (National Labor Re- 
lations Board v. Local 269, International Brotherhood 
of Electrical Workers, 357 F. 2d 51; cf. Barwmuca v. 
Umted Hatters, etc., Local Number 55, 321 F.2d 764), 
has enforced Board orders in such eases. 


As the Supreme Court said in the Garmon case: 


‘Tt is not for us to decide whether the National 
Labor Relations Board would have, or should 
have, decided these questions in the same manner. 
When an activity is arguably subject to $7 or $8 
of the Act, the States as well as the federal courts 
must defer to the exclusive competence of the 
National Labor Relations Board if the danger of 
. interference with national policy is to be 
averted.” (359 U.S. at 245; italics supplied).* 


2. This Case Does Not Arise Under Section 301 of the Labor 
Management Relations Act. 


Appellants’ attempt to extricate themselves from the 
inevitable conclusion that their sole remedy was with 
the Labor Board by suggesting that section 301 con- 
fers jurisdiction upon the district court is untenable. 


13Mor more recent expressions of this view, see Liner v. Jafco, 
375 U.S. 301, 306-307 and Radio and Television, etc., Local Union 
v. Broadcast Service of Mobile, Inc., 380 U.S. 255, 257; cf., 
Beausoliel v. United Furniture Workers, ........ Gl. , 64 LRRM 
2174 (November 30, 1966). 

1387 considering the relationship between the unfair labor prac- 
tice provisions of the National Labor Relations Act and_ section 
301, the Supreme Court on January 9, 1967, emphasized that sec- 
tion 10(a) of the Act (29 USCA 160[a]) provides that the 
Board’s power to prevent unfair labor practices “shall not be 
affected by any other means of adjustment or prevention that has 
been or may be established by agreement, law or otherwise .. .” 
(National Labor Relations Board v, Acme Industrial Company, 
wee at ......; 39 U.S. L. WEEK 4103 at 4105; 64 LRRM 


We, ace 
2069 at 2071; italics supplied). 
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(a) The record does not reveal a cause of action for violation of a 
collective bargaining contract. 

Appellants assert that their third cause of action 
alleges a breach of the collective bargaining contract 
and contend that section 301 gives the district court 
jurisdiction over that cause of action (Br. 9, 56-67). 


It is true that the third cause of action, as Chief 
Judge Harris observed of the entire complaint, is 
“artfully drafted” and apparently was ‘‘directly in- 
spired by the most recent Supreme Court decisions 
on the subject of §301 suits” (R. 501). But, while 
the third cause of action Incorporates by reference 
some twenty of the thirty-three paragraphs of the 
first cause of action (Par. 34, R. 116), it conspicuously 
neglects to incorporate paragraphs 12 (R. 111) and 
21 (R. 113) of the said first cause of action, which 
reveal that the collective bargaining contract, the 
breach of which is alleged as the basis for the third 
cause of action, was, in fact, modified by the parties 
thereto some time prior to the conduct which is 
claimed to constitute the breach!’* The allegations of 
“breach” (Pars. 46 and 47 [R. 119]) are in the 
barest and most conclusionary form which, in the 
light of the whole record, the district court was not 
bound to accept.’® 


The question, in view of the entire record, was 
whether appellants were truly claiming a breach of 


14The record shows the modification to have taken place months 
prior to the deregistration of appellants, supra, n. 6. 

15Compare this court’s rejection of similar “bare” allegations in 
Hardcastle v. Western Greyhound Lines, 303 F. 2d 182 and Col- 
bert v. Brotherhood of Railway Trainmen, 206 F. 2d 9, 
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contract or, rather, were complaining that the con- 
tract had been amended and was being applied in 
claimed breach of their rights. The district court had 
the right to read the allegations of the third cause of 
action in the light of the entire record before it and 
to know that, while the third cause of action pur- 
ported to refer to the ‘‘breach” of a collective bargain- 
ing contract executed an 1961 (Pars. 10, 47 [I= aE 
119]), that contract had in fact been modified by the 
parties ‘‘prior to June 17, 1963”. (Par. 12 | Rei: 
Indeed, it might be argued that the third cause of ac- 
tion must, on its face, have been dismissed as moot 
since it attempted to allege a breach of a collective 
bargaining contract the relevant terms of which had 
in fact been modified before the alleged breach. 


But the district court was not required to read the 
pleadings in so strained a manner—either against or 
for appellants. It had the right to conclude, con- 
struing the record as a whole, that the thrust of the 
charge against appellees was, not that they had 
breached the contract, but that they had modified it 
and applied it with the result that appellants were 
deregistered. Since appellants insist that the motions 
be treated as motions for summary judgment under 
Rule 56, Federal Rules of Civil Procedure (Br. 27), 
they can hardly complain if their third cause of action 
is read in the light of the whole record. So read, it 
shows that the contract in existence in June of 1963 
was not the contract which they claimed was breached, 
but was a contract which had been previously modi- 
fied by the parties and, as modified, had been applied 
to appellants and all other B registrants in June of 
1963. 


1.3) 


The record therefore does not reveal a cause of 
action for ‘‘violation of [a] contract between an em- 
ployer and a labor organization”. It shows an ob- 
jection to the fact that the employer and the labor 
organization amended the contract and a contention 
that the amended contract should not have been ap- 
plied to appellants. This, however, does not give rise 
to jurisdiction under section 301. 


That appellants purport to state their claim in 
terms of breach of contract does not change the situa- 
tion. It is the substance of their claim, not the form 
which they seek to give it, which governs. 

‘“Nor do we regard it as significant that Borden’s 
complaint against the union sounded in con- 
tract... . Jt is not the label affixed to the cause 
of action... that controls... 


‘In the present case the conduct on which the 
suit is centered, whether described in terms of 
tort or contract, is conduct whose lawfulness could 
initially be judged only by the federal agency 
vested with exclusive primary jurisdiction .. .” 
(Local 100, United Association of Journeymen 
and Apprentices v. Borden, 373 U.S. 690, 698; 
italics in original) .*™* 


158Referring to this very language, the Court of Appeals for the 
Fifth Cireuit, in Local Umon No. 12, supra, n. 12a said: 

“.,. the Supreme Court recently ruled that even though an 
employee claim is couched in terms of breach of contract, if 
the claim is based essentially on union interference with 
‘employment relations’ it must be first presented to the Board 
since it may arguably involve an unfair labor practice. 
Accord, Local 207, International Ass’n of Bridge Workers v. 
Perko, 1963, 373 U.S. 701, 83 S8.Ct. 1429, 10 L.Ed.2d 646. 
This extension of the preemption doctrine appears equally 
applicable to employee claims based essentially on a breach 
of the duty of fair representation to the extent that these 
claims often involve union interference with ‘employment re- 
lations.’” (368 F. 2d at 23; italics supplied). 
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(b) The law does not support appellants’ claim that they have a 
cause of action under section 301. 


(i) Smith v. Evening News Association, 371 U.S. 195 and the 
related cases. 

Appellants spend something hke 15 pages (56-70) 
of their excessively long brief arguing that where a 
case does indeed present a claim of contract violation, 
the courts have concurrent jurisdiction with the Na- 
tional Labor Relations Board—a proposition which we 
have never controverted. To erect a straw man and 
then knock it down does not advance analysis of the 
problem at bench. The only real question is: Does the 
case at bench, fairly interpreted, present a suit for 
breach of contract or is it something else again to 
which appellants have attempted to affix a “301” 
label ? 

The Smith v. Evening News Association, 371 US. 
195, line of cases is relevant, not to ‘‘distinguish” the 
‘‘preemption” cases, but to show what the courts 
have said really constitutes a violation of contract 
under section 301. 


That section, it will be recalled, gives the district 
courts jurisdiction over ‘‘suits for violations of con- 
tracts between an employer and a labor organiza- 
tion...” Itis a sine qua non of its invocation, as a 
basis for jurisdiction, that there be at the very least 
a real claim of contract violation. 


In Smith, the court held the cause of action rested 
on section 301 because the employer’s refusal to pay 
full wages to the plaintiff “violated a clause in the 
[collective bargaining] contract.” (at 196; italics sup- 
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plied). Indeed it was not seriously argued in Smith 
(as it is by appellees here) that the suit did not 
imvolve a breach of contract. On the contrary, the 
argument was (1) that, conceding the breach, the alle- 
gations made out an unfair labor practice and hence 
the subject matter was within the exclusive jurisdic- 
tion of the Labor Board (at 196), and (2) that an 
action by an individual employee to recover wages 
was not maintainable under section 301 since (a) the 
subject matter of the suit was ‘‘uniquely personal” 
to the employee, and (b) only parties to the contract 
may maintain a suit on it. (at 198). 


As to the first point, the court held that the Board’s 
authority to deal with an unfair labor practice “‘which 
also violates a collective bargaining contract” does not 
destroy the jurisdiction of the court under section 
301. (at 197; italics supplied). Obviously, it follows 
that there is no jurisdiction in the district court un- 
less there is a breach, whether or not there is an 
unfair labor practice; conversely, there must be a 
breach, whether or not there is an unfair labor prac- 
tice, before there is such jurisdiction. As to the second 
point, the court held that an individual employee 
might, in a proper “‘breach of contract” case, main- 
tain a suit under section 301 even for a claim so 
‘‘uniquely personal” to him as the payment of wages. 
It emphasized throughout its discussion, however, that 
the predicate for this—or any—suit under section 301 
was a ‘‘violation of collective bargaining contracts” 
(at 199), and a ‘‘breach of a collective bargaining 
contract.” (at 200). Smith does not hold that every 
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complaint of unfair treatment is cognizable under sec- 
tion 301. Indeed, it is careful to point out that only 
suits for breach of collective bargaining contracts fall 
within the ambit of that section. 


Any other construction of the section would do 
violence to its language and would do great mischief 
by vesting the courts with jurisdiction over matters 
which Congress has clearly reserved for the National 
Labor Relations Board. Indeed, the court in Snuth 
acknowledged that there might be ‘‘situations in which 
serious problems will arise from both the courts and 
the Board having jurisdiction over acts which amount 
to an unfair labor practice... .’’? (at 197-198). But 
because it did not regard the case then before it as 
presenting such a problem (and it noted that the 
Labor Board was in accord), it said it would leave 
the resolution of that issue to another day. (at 198). 


But what about the instant case? Here the Board 
has already ruled, in the case of five persons identi- 
cally situated as are appellants, that appellees’ con- 
duct was not illegal. It has also ruled that any claims 
these very appellants may have had were not timely 
presented. Is a United States district court, under 
the guise of disposing of a breach of contract claim, 
to arrive at different conclusions on either of these 
questions ? 


Judge Clary faced this same problem in Chasis v. 
Progressive Manufacturing Company, Inc., 256 F. 
Supp. 747, and resolved it as follows: 

“We are, therefore, led to the conclusion that the 
heart of plaintiffs’ alleged injury lies solely in an 
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alleged unfair labor practice, the existence of 
which as to several plaintiffs has already been 
adjudicated by the National Labor Relations 
Board. To allow plaintiffs . . . to relitigate the 
same question in this Court by broadly alleging a 
breach of the collective bargaining agreement 
would seem to conflict with the basic structure of 
our labor law. For these reasons, the complaint 
must be dismissed.” (at 753). 


An earlier case in the Third Circuit (Smith v. Pitts- 
burgh Gage & Supply Co., 245 F. Supp. 864, aff’d per 
curiam 361 F. 2d 219) was said by him to indicate a 
refusal on the part of that court ‘“‘to allow suits 
broadly alleging breach of contract to needlessly cir- 
cumvent the Congressional policy of the primary jur- 
isdiction of the National Labor Relations Board.” 
(at 752). 


The Eighth Cireuit Court of Appeals has, within 
the last months, held the same way: 
‘Our remaining jurisdictional issue concerns 
those allegations . . . charging the Union with 
conspiring and colluding with Sterling, bargain- 
ing in bad faith to plaintiffs’ detriment, and 
failing to represent plaintiffs fairly and honestly. 
The District Court held that the plaintiffs’ 
charges of the Union’s bad faith in negotiating 
the collective bargaining agreement were not 
predicated wpon the collective bargaining agree- 
ment so as to give the court jurisdiction under 
§301, but rather looked beyond the agreement to 
the exclusive bargaining representatives’ obliga- 
tion of fair representation and was within the 
exclusive jurisdiction of the National Labor Re- 
lations Board. We think this holding was correct. 
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San Diego Bldg. Trades Council v. Garmon, 
supra; Local No. 100 v. Borden, 373 US 690, 
83 8.Ct. 1423, 10 L. Ed. 2d 638 (1963) ; Local No. 
207 v. Perko, 373 US 701, 83 S.Ct. 1429, 10 L. Hd. 
2d 646 (1963). We think it is at least arguable 
that these allegations, if true, would be an unfair 
labor practice within the protection of $7 and 
prohibition of $8 of the Act ‘although there are 
differing views on whether a violation of the duty 
of fair representation is an unfair labor practice 
under the Labor Management Relations Act.. .1 
Humphrey v. Moore, 375 US 335, 84 S.Ct. 363, 11 
L. Ed. 2d 370 (1964). Unlike Moore, however, 
plaintiffs’ allegations here are not contract ori- 
ented and not, therefore, ‘within the cognizance 
of federal and state courts.’ Smith v. Evening 
News Ass’n, supra. 

‘*Although Garmon, Borden and Perko involved 
complaints based upon a state cause of action and 
are not controlling in cases involving alleged vio- 
lations of federal law, they are guidesome in de- 
termining the extent of §301 jurisdiction and 
‘when, for what kinds of breach and under what 
circumstances, an individual employee can bring 
a 301 action.’ Smith v. Evening News Ass'n, 
supra, 371 US at 204, 83 8.Ct. at 272, 9 L.Ed. 2d 
246 (Mr. Justice Black dissenting). 


“No precedent has been called to our attention 
and our research has revealed none that would 
vest the federal courts with jurisdiction under 
such circumstances as exist here. INDEED, TO 
RULE JURISDICTION MIGHT “ai 
JEOPARDIZE THE WHOLE CONCEPT OF 
COLLECTIVE BARGAINING AS WE KNOW 
IT, WE ARE NOT PREPARED TO PIO 


15>But see Local No. 12, supra, n. 12a. (Our footnote). 
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NEER THE ALLOWANCE OF SO DRASTIC 
A STEP and, for this as well as the other 
reasons hereinbefore expressed, the judgment of 
the District Court is affirmed.” (Woody v. Sterl- 
ing Aluminum Products, Inc., 365 F. 2d 448, 456- 
457; italics and capitalization supplied). 


This court anticipated these holdings in Alexander 
v. Pacific Maritime Association, 314 F. 2d 690. There, 
although granting leave to amend a complaint because 
Snuth came down while the case was pending (at 
692, 695), the court noted that the acts complained 
of—alleged discrimination by failure to register cer- 
tain clerks (at 691) with a resulting loss of fringe 
benefits (at 694)—did not constitute a breach of the 
collective bargaining contract. With respect to the dif- 
ferences between a wnion’s obligations under a con- 
tract and its duty fairly to treat the employees in- 
volved, this court said: 

‘‘Appellants’ case for a breach of contract, as 
we understand it, is restricted to this: that under 
§ 14 the registered list is to be maintained at such 
dimensions as will meet the needs of the Port of 
San Francisco; that it is not so maintained; that 
if it were, then under § 15 these appellants would 
be registered; that the failure of the joint com- 
mittee to register these appellants is thus a 
breach of contract. 


‘“‘But the contract as alleged does not say this. 
There is no promise to maintain the registration 
at any level. The parties to the agreement may 
demand additions to meet the needs of the port, 
but there is no allegation that such a demand has 
been made. It may be that Local 34 owes these 
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appellants a duty to make such a demand (they 
themselves having demanded registration), but if 
so such duty springs from the local’s relationship 
to these appellants AND NOT FROM THE 
TERMS OF THE COLLECTIVE BARGAIN- 
ING AGREEMENT.” (314 F. 2d at 694; italics 
and capitalization supplied).*® 


More recently, this court has remarked upon the 
fact that the Labor Board is not deprived of its pri- 
mary jurisdiction over a controversy merely because 
it involves a collective bargaining contract cast in the 
language of the statute. 


‘Where the... provisions of a collective bar- 
gaining agreement do no more than . . . prohibit 
conduct already defined and forbidden by the Act 
as an unfair labor practice, the Board can never 
be ousted of jurisdiction, for the reason that the 
controversy would involve no more than a breach 
of these negative contract provisions—«a violation 
of duty already ‘imposed directly by the Act’, 
irrespective of the contract itself. Were it other- 
wise, it would be a simple matter to remove from 
the jurisdiction of the Board all unfair labor 
practice disputes, by the facile device of prohibit- 
ing in the collective bargaining contract all unfair 
labor practices defined in the Act.” (National 


16The subsequent course of Alexander is that, after the com- 
plaint was amended, the district court ordered proceedings stayed 
“nending disposition of the case on arbitration”; that an appeal 
from that order was dismissed by this court (Alexander v. Pacific 
Maritime Association, 382 F. 2d 266); and that certiorari was 
thereafter denied. (Alexander v. Pacific Maritime Association, 379 
U.S. 882). 

On the question of the necessity to exhaust grievance-arbitra- 
tion procedures as a pre-condition to the maintenance of a suit 
under section 301, see infra, pages 54-58. 
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Labor Relations Board v. C. & C. Plywood 
Corporation, 351 Fed. 2d 224, 227; italics sup- 
phed.'® 


Since the case at bench is, in essence, one for an 
alleged breach of the duty of fair representation, the 
Board may not be ousted of its jurisdiction simply 
because the pleader seeks to cast it in terms of con- 
tract violation. Like the contract itself, the pleading 
should not be permitted to oust the Board of a juris- 
diction which it has or to invest a court with a juris- 
diction which it does not have. 


The earlier cases upon which it is said that Smith 
was built (Br. 56), Dowd Box Co. v. Courtney, 368 
U.S. 520, and Local 174, Teamsters Union v. Lucas 
Flour Co., 369 U.S. 95, clearly illustrate the point we 
make—that section 301 applies to cases truly involv- 
ing claims of contract breach and not to cases where 
the gravamen of the charge is in truth an unfair labor 
practice. 


162The Supreme Court’s reversal (National Labor Relations 
Board v. C & C Plywood Corp., ......... LES. = Se) US IU, amon 
4105; 64 LRRM 2065 [January 9, 1967]) of this Court’s refusal 
to enforee the Board order in this ease does not detract from the 
foree of the language quoted in the text. Indeed, the Supreme 
Court’s Plywood decision emphasizes the correctness of these 
views of this Court, for, despite the faet that a collective bargain- 
ing contract was involved in that ease, the Court said: 
“The legislative history of the Labor Act, the precedent in- 
terpreting it, and the interest of its efficient administration 
thus all lead to the conclusion that the Board had jurisdic- 
tion to deal with the unfair labor practice charge in this 
ease.” (35 U.S. L. WEEK at 4108; 64 LRRM at 2068). 
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In Dowd Box the only question resolved was that a 
state court had concurrent jurisdiction with a federal 
court in a 301 suit. (868 U.S. at 504). There was no 
question that the case did in fact present a genuine 
claim for breach of a collective bargaining contract. 
This was not denied, and the court’s summarization 
of the record leaves no doubt on the point: 


‘*A few weeks before the expiration of a collec- 
tive bargaining agreement in 1957, negotiations 
were initiated between representatives of the 
union and of the petitioner with respect to pro- 
posals which the union had submitted for a new 
agreement. After a number of negotiating ses- 
sions, a ‘Stipulation’ was signed by representa- 
tives of each party, continuing in effect many 
provisions of the old agreement, but providing 
for wage increases and making other changes 
with respect to holidays and vacation.’ The terms 
of the ‘Stipulation’ were later embodied in a 
draft of a proposed new agreement. The peti- 
tioner originally announced to its emplovees that 
it would put into effect the wage changes and 
other provisions covered by the ‘Stipulation’ and 
draft agreement, but a few weeks later notified its 
employees of its imtention to terminate these 
changes and return ‘to the rates in effect as of 
May 18, 1907... 

‘‘The present action was then brought in the 
Superior Court of Massachusetts for Worcester 
County by the respondents, local union officers 
and a staff representative of the International 


17It is interesting to note that in Dowd Box no question was 
raised concerning the right of the parties to the collective bar- 
gaining contract to amend or modify it. This point is discussed, 
infra, pages 35-39. 
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Union. The complaint ... asked for a judgment 
declaring that there existed a valid and binding 
collective bargaining agreement, for an order en- 
joing the company from terminating or violat- 
mg it, and for an accounting and damages.” (at 
004; italics supplied). 


There was no basis for any suggestion that in Dowd 
Box, the conduct of the employer constituted, even 
‘arguably’, an unfair labor practice. 


Similarly, Local 174, Teamsters Union v. Lucas 
Flour Company, 369 U.S. 95, was, without question, 
an action for breach of contract, the relevant terms of 
which are set forth in haec verba at the very outset of 
the court’s opinion. (at 96). The union, contrary to the 
express provisions of the contract that, pending 
arbitration of grievances, ‘‘there shall be no suspen- 
sion of work” (ibid.), called a strike to force the 
employer to rehire a discharged employee during the 
very time that a grievance concerning his discharge 
was in progress. The employer sued in the state court 
for damages caused by the strike. The recently 
rendered decision in Dowd Box compelled the conclu- 
sion that the state court had jurisdiction. The only 
other questions the court considered were whether in 
such a case the state court was free to apply state law 
Gt held that federal law had to be applied) and 
whether, as a matter of the applicable law, the strike, 
in the face of the contract provisions, was, as claimed, 
a breach of contract. As to the latter point, the court 
sald: 

‘The grievance over which the union struck was, 
AS IT CONCEDES, one which tt had expressly 
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agreed to settle by submission to final and binding 
arbitration proceedings. The strike which it called 
was a violation of that contractual obligation.” 
(at 106; italics and capitalization supplied). 


In Lucas Flour the record revealed a clear breach 
of an identified section of a collective bargaining con- 
tract. It revealed conduct which was and could have 
been nothing but such a breach. By no stretch of the 
imagination could the strike have been regarded as a 
matter within the competence of the Labor Board. 
Under those circumstances it is not surprising that 
the applicability of section 301 to the controversy was 
not challenged. 


In none of the foregoing cases was it contended (as 
it is here) that the claim was anything other than that 
the contract had been breached. 


Here, to the contrary, the district court had the 
right to find from the entire record before it that, in 
truth and in fact, ‘‘no breach of contract is or could 
be pleaded” (R. 501), but that appellants’ claim 
‘‘rather looked beyond the agreement to the exclusive 
bargaining representatives’ obligation of fair repre- 
sentation and was within the exclusive jurisdiction of 
the National Labor Relations Board.” (Woody v. 
Sterling Aluminum Products, Inc., 365 EF. 2d 448, 
456). 


(ii) Humphrey v. Moore, 375 U.S. 335. 
Humphrey v. Moore, 375 U.S. 335, does not mark, 
nor was it intended to mark, any departure from the 
principles of Smith, Dowd Box and Lucas Flour: that 
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before a court has jurisdiction of a suit under section 
301, it must be clear that the claim is based on a 
breach of contract and not simply on conduct which 
is, solely, essentially (or even ‘‘arguably”) an unfair 
labor practice. 


In Humphrey, the claim was that a decision of a 
joint employer-union committee was ‘“‘violative of the 
collective bargaining contract” (at 340), because 
neither the parties to the contract nor the joint com- 
mittee ‘‘has any power beyond that delegated to them 
by the precise terms of section 5 [of the contract].” 
(at 342). It was this claim of the violation of a spe- 
cific contract clause which led the trial court to con- 
elude that ‘‘this is an action to enforce a collective 
bargaining contract” (at 341)—an observation which 
the Supreme Court characterized as ‘‘accurate.” 
Cibid.). Thus, Humphrey sustains 301 jurisdiction 
where, and only where, the conduct of the defendants 
is in breach of contract." 


18Note Judge Clary’s statement that, in Humphrey v. Moore, 
the record showed that “specific provisions of the collective 
bargaining contract” were breached and that there was “little 
question” that the “real essence of the action” was breach of con- 
tract (Chasis v. Progress Manufacturing Company, Inc., 265 F. 
Supp. 747, 751; italies supplied) as well as Judge Mehaffy’s ob- 
servation that Humphrey was “eontract oriented.” (Woody v. 
Sterling Aluminum Products, Inc., 365 F. 2d 448, 456). In Local 
Union No. 12, supra, n. 12a, the court, citing both Humphrey and 
Smith, supra, said that “. . . if the claim of an aggrieved em- 
ployee is based essentially on breach of contract ... the courts 
may entertain the controversy”. (868 F. 2d at 22; italics supplied). 
Note, also, that in Humphrey itself the majority explicitly 
said: 
“We need not consider the problem posed if §5 had been 
omitted from the contract or if the parties had acted to 
amend the provision”. (875 U.S. at 345, n.7; italies supplied). 
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While Justices Goldberg, Brennan and Harlan took 
a somewhat different view of the case, they did not 
suggest that jurisdiction wider 301 could rest on any- 
thing except a contract breach. Mr. Justice Goldberg, 
with Mr. Justice Brennan concurring, believed that 
an amendment to a contract could not be a ‘‘breach”: 


‘‘A mutually acceptable grievance settlement be- 
tween an employer and a union . . . cannot be 
challenged by an individually dissenting employee 
under 301(a) on the ground that the parties 
exceeded their contractual powers i making the 
settlement.” (at 352). 


From his vast experience in labor law, Mr. Justice 
Goldberg was of the view that the contracting parties 
‘‘were free to resolve the dispute by amending 
the contract to dovetail seniority lists or to 
achieve the same result by entering into a griev- 
ance settlement. The presence of the merger-ab- 
sorption clause did not restrict the rights of the 
parties to resolve their dispute by joint agree- 
ment applying, interpreting, or amending the 
contract. There are too many unforeseeable con- 
tingencies in a collective bargaining relationship 
to justify making the words of the contract the 
exclusive source of rights and duties.” (at 353- 
354; italics supplied).** 


188See National Labor Relations Board v. C & C Plywood Corp., 
supra, n. 16a, where the Court said: 

“For the law of labor agreements cannot be based upon ab- 
stract definitions unrelated to the context in which the parties 
bargained and the basic regulatory scheme underlying that 
context. See Cox, The Legal Nature Of Collective Bargaining 
Agreements, 57 Mich. L. Rev. 1 (1958).” (35 U.S. L. WEEK 
at 4108; 64 LRRM at 2069.) 
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Mr. Justice Goldberg pointed out that in Ford 
Motor Company v. Huffman, 345 U.S. 330, 


“.. . this Court held that the existing labor 
agreement did not limit the power of the parties 
jointly, in the process of bargaining collectively, 
to make new and different contractual arrange- 
ments affecting seniority rights. 


‘It necessarily follows from Huffman that a 
settlement . . . deemed by the parties to be an 
interpretation of their agreement, not requiring 
an amendment, is plainly within their joint 
authority. Just as under the Huffman decision an 
amendment is not to be tested by whether it is 
within the existing contract, soa... settlement 
should not be tested by whether a court could 
agree with the parties’ interpretation. If collec- 
tive bargaining is to remain a flexible process, the 
power to amend by agreement and the power to 
interpret by agreement must be coequal.” (at 354- 
O00). 


Mr. Justice Goldberg, however, did not mean to 
suggest that the individual employee is without a 
remedy for ‘‘a union’s breach of its duty of fair 
representation.” (at 355). He insisted, however, that 
such a remedy did not arise under section 301.1° 


19Mr, Justice Harlan accepted this analysis and cogently raised 
the next question: 
“Does such a federal cause of action [for breach of the 
duty of fair representation] come within the play of the pre- 
emption doctrine, San Diego Trades Council v. Garmon, 359 
U.S. 236, contrary to what would be the case were such a 
suit to lie under Section 301, Smith v. Evening News Ass’n,, 
311 U.S. 1952” (875 U.S. at 360). 
For reasons discussed below, we submit that it does and that the 
vast differences between the Railway Labor Act (45 USCA 151 
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Since the majority viewed the case as properly 
involving a breach of contract issue, the sustaining of 
jurisdiction in Humphrey v. Moore is perfectly un- 
derstandable. (See, supra, n. 18) We have yet to be 
pointed to a single case in the Supreme Court, or in 
any other court, in which section 301 jurisdiction has 
been sustained upon a charge only that the duty of 
fair representation had been breached or that the par- 
ties had amended and applied (as distinguished from 
breached) their collective bargaining contract. Cer- 
tainly, no case has ever held that section 301 may be 
invoked to give jurisdiction over what is really noth- 
ing more than an unfair labor practice claim merely 
because the claimants, dissatisfied with the relief 
available to them under the Congressional statute, 
failed timely to file charges with the Board (compare 
Anson v. Hiram Walker & Sons, Inc., 248 F. 2d 380, 
381) and then sought to dress up their claim as one 
of contract breach.”° 


et seq.) under which the Steele line of cases (Br. 30-52) arose, 
and the National Labor Relations Act (29 USCA 151, et seq.), 
which is applicable here, compel this conclusion. 
In Local Union No. 12, supra, n. 12a, the court said: 
“The eritical area requiring jurisdictional readjustment will 
involve those controversies, such as the instant case, where 
the aggrieved employee’s claim is not founded on a breach of 
the bargaining contract, but rather is based squarely on an 
alleged violation of the union’s duty of fair representation. 
In this situation, the unfair labor practice jurisdiction of the 
Board will apparently be exclusive, totally preempting that 
of the courts. San Diego Bldg. Trades Council v. Garmon, 
supra.” 368 F. 2d at 22. 
20Appellants discuss several lower court decisions (Br. 59-68) 
which we think can be disposed of briefly since they are all illus- 
trations of the principles already considered. Thus Plumbers and 
Steamfitters Union v. Dillion, 255 F. 2d 820, involved the breach 
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(iii) An amendment to a collective bargaining agreement jointly 
agreed upon by the parties thereto is not a ‘‘violation’’ 
of the contract. 


We have already adverted to the views expressed in 
Humphrey v. Moore, 375 U.S. 335 by Mr. Justice 
Goldberg on this question—views which were bot- 
tomed on the unanimous opinion in Ford Motor Co. v. 
Huffman, 345 U.S. 330. There is nothing in Hum- 
phrey v. Moore to indicate that Mr. Justice White 
and those for whom he spoke intended any disagree- 
ment with Huffman. To the contrary, Mr. Justice 
White’s opinion refers to that case with evident 
approval. (3875 U.S. at 349). 


by a union of a contract to supply labor; Todd Shipyards v. In- 
dustrial Union, 344 F. 2d 107, involved an employer’s breach of 
a clause against subcontracting; Gilmour v. Wood etc. Union, 223 
F. Supp. 236, like Lucas Flour, was a case in which the union 
struck in violation of a no-strike clause in the contract (Gilmour 
has relevance, though, on other points, to the case at bench: 
eiting Atkinson v. Sinclar Refining Co., 370 U.S. 238, it dis- 
missed the suit against the individual defendants [see infra] and, 
eiting Sinclair Refining Co. v. Atkinson, 370 U.S. 195, it denied 
the injunctive relief sought because of the Norris-LaGuardia Act 
{29 USCA 101]); Fuller v. Highway Truck Drivers, etc., Local, 
233 F. Supp. 115, and Regan v. Ohio Barge Lines, Inc., 227 F. 
Supp. 1018, are both Humphrey v. Moore type cases involving 
problems arising from the merging of seniority lists. (Regan has 
this relevanee to the ease at bench, however: it emphasizes the 
need for plaintiffs to exhaust contract remedies before they have 
standing to sue under Section 301 [227 F. Supp. 1014] and, like 
Gilmour, supra, in reliance on Atkinson, it dismissed the suit 
against the individual defendants). 

Finally, neither National Labor Relations Board v. Pennwoven, 
Inc., 194 F. Supp. 521, nor Pbreboard Paper Products Corp. v. 
East Bay Union of Machimsts, 344 F. 2d 300, was a suit under 
section 301. Pennwoven was coneerned with the applicability of 
the six-month period of limitations contained in 10(b) of the Act 
(29 USCA 160 [b]) and Frbreboard with a problem of collateral 
estoppel. Neither case contributes in any way toward a proper 
analysis of the problems at bench. 
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In Huffman, the court had before it an amendment 
to a collective bargaining contract which, because it 
retroactively took away employees’ seniority status 
(345 U.S. at 335; Huffman v. Ford Motor Co., 195 
F, 2d 170, 172), was claimed to be beyond the power 
of the bargaining agent. (345 U.S. at 332). 


With respect to the union’s contention that the dis- 
trict court had no jurisdiction over the case because it 
involved a claim of unfair labor practice and ‘‘the 
National Labor Relations Act... vests initial juris- 
diction over such an issue exclusively in the National 
Labor Relations Board”, the court noted that the 
‘‘question was not argued in the Court of Appeals or 
mentioned in its opinion and, in view of our position 
on the merits, it is not discussed here.” (at 332, n. 4). 
The court, however, did observe that 

‘Our decision interprets the statutory authority 
of a collective-bargaining representative to have 
such breadth that it removes all ground for a 
substantial charge that the International, by ex- 


ceeding its authority, committed an unfair labor 
practice.” (at 332, n, 4). 


The court’s conclusion that a union does not exceed 
its statutory authority by entering into an amendment 
to a collective bargaining contract has great relevance 
for the case at bench. In addressing itself to this 
question, and in reversing the court of appeals upon 
it, the court said: 

‘‘Any authority to negotiate derives its prin- 
cipal strength from a delegation to the negotia- 
tors of a discretion to make such concessions and 
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accept such advantages as, in the light of all 
relevant considerations, they believe will best 
serve the interests of the parties represented. A 
major responsibility of negotiators is to weigh the 
relative advantages and disadvantages of differ- 
ing proposals. 
* * * * & 
‘‘Tnevitably differences arise in the manner and 
degree to which the terms of any negotiated 
agreement affect individual employees and classes 
of employees. The mere existence of such differ- 
ences does not make them wvalid. The complete 
satisfaction of all who are represented is hardly 
to be expected. A wide range of reasonableness 
must be allowed a statutory bargaining repre- 
sentative in serving the unit it represents, subject 
always to complete good faith and honesty of 
purpose in the exercise of its discretion. 


* * * * cd 
‘‘The National Labor Relations Act, as amend- 
ed, gives a bargaining representative not only 
wide responsibility but authority to meet that re- 
sponsibility.” (at 337-339; italics supplied). 


It is clear from the foregoing that the union appel- 
lees in the case at bench did not exceed their authority 
or breach any duty they owed to appellants by accept- 
ing, in 1963, the four standards used to determine 
whether B men would be promoted or deregistered, 
any more than they exceeded their authority when, in 
1959, they entered into an ‘‘amendment to the then 
existing collective bargaining agreement” by virtue of 
which amendment appellants then obtained their ‘‘B” 
registration. (Br. App. 2) 
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In International Longshoremen’s and Warehouse- 
men’s Union v. Kunz, 334 F. 2d 165, where a claim 
was made that an amendment to a collective bargain- 
ing contract deprived certain employees of established 
seniority status, this court said: 

‘‘The settlement of a labor dispute, whether 
accomplished by amendment of the contract or by 
resort to an already existing contract provision, 
may affect rights which in other fields are re- 
garded as vested and in a manner which would 
be deemed ‘ex post facto’.” (at 171; italics sup- 
plied). 


In Adams v. Budd Company, 349 F. 2d 368, em- 
ployees contended that a collective bargaining con- 
tract entered into between the union and an employer, 
deprived them of seniority rights which they had 
acquired under ‘‘earlier labor contracts” (at 369). In 
holding that there was no jurisdiction under section 
301, the court sustained as ‘‘well taken” the union’s 
contention (which is the same as that which appellees 
make here) that section 301 grants jurisdiction over 
actions ‘‘for breach of a labor contract”, and that 
the claim presented to it was ‘‘ ‘not based on a viola- 
tion of a contract between an employer and a labor 
organization’ but ‘solely upon the adverse effect upon 
plaintiffs of the negotiation of such an agreement’.” 
(at 369; italics in original). 

The court said: 

‘‘Here the plaintiffs do not seek redress for 
violation of a collective bargaining agreement: 
what thev seek is redress for an alleged violation 
by a labor contract of rights which they assert 
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were independently, and pre-agreement, vested in 
them by their ‘contract of hire.’ 

‘‘We are of the opinion that Section 301(a) did 
not confer jurisdiction upon the District Court 
to entertain this action and that it should have 
dismissed it for that reason.” (at 370; italics in 
original) .?* 


Since, on the whole record here, it is clear that the 
appellants’ grievance relates to the amendment of the 
contract and the application of the amended contract 
to them, rather than to its claimed breach, it cannot 
be said that appellants state a cause of action under 
301. Rather their claim is that, by modifying the con- 
tract and thereafter applying the ‘‘new rules” to 
them, appellees breached a duty arising under sections 
7 and 8 of the National Labor Relations Act. 


3. The Railway Labor Act Cases Do Not Confer Jurisdiction 
on the District Court. 


Appellants seek to avoid the consequences of their 
failure to have timely submitted their claims to the 
National Labor Relations Board by relying upon a 
line of cases which arose under quite a different 


20a0ompare Corvallis Sand & Gravel Co. v. Hoisting and Port- 
able Engineers Local Union No. 701,........OV......... (October 12, 1966) ; 
64 LRRM 2082, in which the Oregon Supreme Court, referring to 
Adams v. Budd Company, supra, said: 
“To apply §301(a) L.M.R.A. to suits to reseind labor con- 
tracts because of unfair labor practices in their procurement 
would open to regulation by courts almost the entire field of 
unfair labor practices. We do not believe this was the inten- 
tion of Congress. The words of the statute have been given 
a broad construction, but if any significance is to be given to 
the words ‘for violation of contracts’ a suit such as the pres- 
ent one does not come within its embrace.” (64 LRRM at 
2086) 
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statute. They argue that their first and second causes 
of action may stand because they there allege that 
the unions, by agreeing to the standards insisted upon 
by the association, breached their ‘‘duty of fair repre- 
sentation” and, they say, because of this the district 
court has jurisdiction under 28 USCA 1337. (Br. 2, 
ono) 

As we have already pointed out, claims that a union 
has not fairly represented employees within the bar- 
gaining unit are clearly within the statutory language 
of the National Labor Relations Act and are matters 
over which the National Labor Relations Board has 
taken and continues to take jurisdiction. The cases 
urged by appellants to support district court jurisdic- 
tion of such claims are clearly not controlling, nor 
even persuasive, arising as they do under the vastly 
different statutory scheme created by the Railway 
Labor Act (45 USCA 151 et seq.).*” 


In Steele v. Louisville & Nashville R.R. Co., 323 
U.S. 192, the question presented, in the words of 
Chief Justice Stone, was 

‘¢.. whether the Railway Labor Act... imposes 
on a labor organization, acting by authority of 
the statute as the exclusive bargaining representa- 


21We have already noted (supra, notes 2, 4 and 5) that, de- 
spite the great number of different federal statutes to which 
appellants made reference, it was never suggested in any one of 
the five complaints they filed herein that 28 USCA 1337 con- 
ferred jurisdiction on the district court. 

22Sinee employment relationships covered by the Railway Labor 
Act are expressly excluded from the scope of the National Labor 
Relations Act (Section 2(a)[2] and [3]; 29 USCA 152a [2] and 
(3]), railroad employees may not avail themselves of the pro- 
eedures which were available to appellants under the National 
Labor Relations Act. 
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tive of a craft or class of railway employees, the 
duty to represent all the employees in the craft 
without discrimination because of their race, and, 
if so, whether the courts have jurisdiction to pro- 
tect the minority of the craft or class from the 
violation of such obligation.” (at 193-194). 


The court noted that it had granted certiorari because 
the question was ‘‘one of importance in the adminis- 
tration of the Railway Labor Act.” (at 194; italies 
supplied). 


In Steele, the union had given the employer notice 
of its desive ‘‘to amend the existing collective bargain- 
ing contract in such a manner as ultimately to exclude 
all Negro firemen from the service” (at 195); an 
agreement to that end had been reached; and the 
union and the employer, acting under that agreement, 
had ‘‘disqualified all the Negro firemen and replaced 
them with ... white men ... all junior in seniority 
to petitioners.” (at 196). 


Having decided that such conduct violated the bar- 
gaining representative’s duty fairly to represent all 
employees (at 202), the court turned to the only 
question relevant to the case at bench: May such a 
duty be judicially enforced or is the aggrieved party 
relegated to the administrative agency for relief? The 
conclusion, that judicial relief was available, rested 
on shortcomings which the court found in the Railway 
Labor Act, but which are not to be found in the 
National Labor Relations Act. 


In considering this question, the court announced 
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the guiding principle at the outset: 

‘Since the right asserted by petitioner ‘iSaee 
claimed under the Constitution’ and a ‘statute a 
the United States,’ the decision of the Alabama 
court, adverse to that contention is reviewable 
here... unless the Railway Labor Act itself has 
excluded petitioner’s claims from judicial con- 
sideration.” (at 204; italics supplied). 


What are the features of the Railway Labor Act 
which compelled the conclusion that that Act itself 
had not excluded petitioner’s claims from judicial con- 
sideration and how does the National Labor Relations 
Act compare with them on this score? Essentially they 
relate to the unique administrative machinery created 
by the Railway Labor Act—a machinery quite dif- 
ferent from that later established by the National 
Labor Relations Act. 


(a) The Railway Labor Act’s adjustment pro- 
cedure is limited to disputes between unions and 
employers and makes no reference to disputes between 
employees and unions. (at 205). On the contrary, the 
National Labor Relations Act in section 8(b), 29 
USCA 158(b), contains ample provisions for the ad- 
judication of employee claims against unions.?* 


22aIn Local Union No. 12, supra, n. 12a, the court, in referring 
to Steele, said: 

“In that ease, the [Supreme] Court reasoned that since the 
jurisdiction of the Railway Adjustment Board did not en- 
compass disputes between employees and unions, the remedy 
must necessarily be sought in the courts. Since the National 
Labor Relations Board ‘has, however, been given jurisdiction 
over employee-union disputes, the Court’s logic in Steele, 
reinforeed by the Board’s express desire to assume jurisdic- 
tion further supports our conelusion that unfair representation 
eases are properly subject to Board jurisdiction.” 368 F. 
2d at 21. 
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(b) The Adjustment Board created by the Rail- 
way Labor Act ‘‘could not give the entire relief here 
sought’? (at 205) because that Board 

‘““has consistently declined in more than 400 cases 
to entertain grievance complaints by individual 
members of a craft represented by a labor organ- 
ization. ‘The only way that an individual may 
prevail is by taking his case to the union and 
causing the union to carry it through to the 
Board’. Administrative Procedure In Government 
Agencies, S. Doc. No. 10, 77th Cong. 1st Sess. Pt. 
4, p. 7.” (at 205). 


The National Labor Relations Act, to the contrary, 
does not require that charges be taken up only by a 
labor organization. (See section 10(b); 29 USCA 
160[b]). Indeed, the Board’s Rules and Regulations 
have, from the very beginning, permitted charges to 
be filed by “‘any person”.** 


(ec) The Railway Labor Act permitted unions to 
‘prescribe the rules under which the labor members 
of the Adjustment Board shall be selected” and to 
‘*select such members and designate the divisions on 
which each member shall serve.” (at 206). Thus it 
appeared that at least half of the members of the Ad- 
justment Board were to be selected by the organiza- 
tions against whom the complaint was to be made. The 
Adjustment Board was, therefore, not an independent 


23A phrase emphasized by appellants (Br. 35). 

24¢Who may file; withdrawal and dismissal.—A charge that any 
person has engaged in or is engaging in any unfair labor prac- 
tice affecting commerce may be made by any person” (Rules and 
Regulations, National Labor Relations Board, Series 8 as amended, 
section 102.9). 
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governmental agency such as is the National Labor 
Relations Board, whose members are selected by the 
President and confirmed by the Senate of the United 
States (National Labor Relations Act, section 3[a], 
29 USCA 153[a]). 


(d) The Railway Labor Act provided that an em- 
ployer and a union could agree to the establishment of 
a regional board of adjustment for the purpose of 
hearing disputes which might otherwise be brought 
before the Adjustment Board. 

‘‘In this way the carrier and the representative 
against whom the Negro firemen have complained 
have power to supersede entirely the Adjustment 
Board’s procedure and to create a tribunal of 
their own selection to interpret and apply the 


agreements now complained of to which they are 
the only parties.” (at 206). 


Obviously no such power resides in either employers 
or unions subject to the National Labor Relations Act. 
It was because of this shortcoming in the Railway 
Labor Act that the court said, in a sentence em- 
phasized by appellants (Br. 36), 
‘“We cannot say that a hearing, if available, be- 
fore either of these tribunals would constitute an 
adequate administrative remedy. Cf. Tumey v. 
Ohio, 273 U.S. 510” (323 U.S. at 206). 


The reference to Tumey is revealing. That case held 
it to be a denial of due process to compel one to pro- 
ceed before a tribunal which had a financial stake in 
its own decision. The tribunals set up by the Railway 
Labor Act were, for the reasons already noted, so 
regarded by the court. No one can suggest that this is 
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true of the National Labor Relations Board—a 
tribunal which is truly independent of the litigants 
and which has no stake in the outcome of any of the 
cases presented to it. 


In view of all of these shortcomings in the Railway 
Labor Act, it is not surprising that the court said: 
“Ti the absence of any available administrative 
remedy, the right here asserted, to a remedy for 
breach of the statutory duty of the bargaining 
representative to represent and act for all the 
members of a craft, 1s of judicial cognizance... 
[T]he statutory provisions which are in issue are 
stated in the form of commands. For the present 
command there is no mode of enforcement other 
than resort to the courts ... [since] it 1s one for 
which there is no other available administrative 
remedy.” (at 207; italics supplied) 


Obviously, if there had been an independent agency 
such as the National Labor Relations Board to which 
the complainants themselves could have presented 
their claims and by which those claims could have been 
processed against the unions, and if the statute had 
provided that the determinations of the agency were 
enforcible in the courts of appeals (section 10(e) of 
the National Labor Relations Act, 29 USCA 160[e]),”° 
the Supreme Court in Steele would hardly have con- 
eluded that, under the Railway Labor Act, there was 


25Indeed, the National Labor Relations Act in Sections 10(1) 
and (m) contains provisions for the granting of pendente lite 
injunctive relief, at the suit of the Board, in appropriate cases— 
including cases ‘involving, as this one does, a charge of unfair 
practices against a union (29 USCA 160[1] and [m]). 
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‘‘no mode of enforcement other than resort to the 
courts” and it would not therefore have created the 
judicial remedy which it did. It is patent from the 
entire opinion that the court acted as it did because 
of the absence of an effective and meaningful admin- 
istrative remedy under the Railway Labor Act. That 
is not the case with respect to the National Labor 
Relations Act.” 


This court has recognized that, for these very rea- 
sons, the Railway Labor Act cases are not governing 
in situations to which the National Labor Relations 
Act is applicable. 

‘Since the complaint charges both the union and 
the employer with discrimination against appel- 
lants solely on the basis of their nonunion status, 
§§8(a) (3), 8(b) (2) of the National Labor Rela- 
tions Act would arguably apply to the conduct to 
which appellants object. Accordingly, the district 
court ruled, under San Diego Building Trades 


26Most recently, in Republic Steel Corporation v. Maddox, 379 
U.S. 650, the court recognized the difference between suits under 
section 301 and those under the Railway Labor Act, with its 
“various distinctive features of the administrative remedies pro- 
vided by that Act ... eg. the makeup of the Adjustment 
Boards .. .” (at 657, n. 14). 

On December 5, 1966, after this brief was already in page 
proof, the Supreme Court once again emphasized that the vast 
differences in the administrative remedies available under the La- 
bor Management Relations Act, on the one hand, and the Railway 
Labor Act, on the other, call for different treatment of an em- 
ployee’s suit for breach of contract. Walker v. Southern Railway 
Company, .... U.S. ...., 17 L ed 2d 294; 35 U.S. L. WEEK 4047; 63 
LRRM 2491. (“The contrast between the administrative remedy 
before us in Maddox [a case arising under section 301] and that 
available to petitioner [under the Railway Labor Act] per- 
suade[s] us that we should not [require him to exhaust his ad- 
ministrative remedies before his resort to the courts].” 17 L ed 2d 
at 297; 35 U.S. L. WEEK at 4045; 63 LRRM at 2492). 
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Council v. Garmon (1959), 359 U.S. 236, 79 S.Ct. 
773, 3 L.Ed. 2d 775, that initial jurisdiction lay 
exclusively with the National Labor Relations 
Board. 


‘Appellants assert that this constituted error. 
They rely upon a line of cases which recognizes 
federal court jurisdiction to enforce the duty of 
fair representation owed by the unions to those 
they represent. Those cases, however, do not sup- 
port appellants’ contention. In none of them was 
there available any administrative remedy which 
would serve to deprive the federal courts of juris- 
diction. Therefore the doctrine of primary juris- 
diction of the National Labor Relations Board 
never was brought into play. 

“MANY OF THE CASES CITED AROSE 
UNDER THE RAILWAY LABOR ACT, which 
makes no provision for administrative means for 
correcting breaches of the duty of fair repre- 
sentation ... 

‘“While resort to the federal courts was proper 
under those circumstances, it would be improper 
here wn the face of the competence of the National 
Labor Relations Board to handle the alleged 
discrimination.” (Alexander v. Pacific Maritime 
‘Association, 314 I. 2d 690, 691-692; italics and 
capitalization supplied). 


All of the other Railway Labor Act cases cited by 
appellants (Br. 37-42) emphasize the absence of an 
administrative remedy under the provisions of that 
statute. Tunstall v. Brotherhood of Locomotive Ftre- 
men, 323 U.S. 210, 218; Brotherhood of Railroad 
Trammen v. Howard, 343 U.S. 768, 774; Conley v. 
Gibson, 355 U.S. 41, 44-45. 
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Indeed, these cases make it clear that if there had 
been an administrative remedy (as there is in the case 
at bench), resort to the courts would have been 
barred. 

“‘Hor the reasons also stated in our opinion in the 
Steele case, the petitioner is without available 
administrative remedies, resort to which, when 
available, is a prerequisite to equitable relief im 
the federal courts.” (Tunstall v. Brotherhood of 
Locomotive Firemen, 323 U.S. at 213-4; italics 
supplied) 


On the same day on which it decided Steele and 
Tunstall, the Supreme Court also decided Wallace 
Corporation v. National Labor Relations Board, 323 
U.S. 248, in which, to quote appellants, ‘‘the concepts 
of unfair representation were applied to the National 
Labor Relations Act.” (Br. 38). 


Wallace’s real significance for the case at bench, 
however, is that there the court did not feel the need, 
as it did in the Railway Labor Act cases, to create a 
judicial remedy to enforce the substantive right. It 
accepted the fact that Congress had, in the National 
Labor Relations Act, provided an administrative pro- 
cedure to remedy the complained-of conduct. In 
Wallace, the parties had used that procedure and the 
Board had made an appropriate remedial order. What 
the Supreme Court did in that case was to affirm a 
judgment of the court of appeals enforcing that 
order. 

Thus, Wallace itself demonstrates that the duty of 
fair representation is perfectly capable of enforce- 
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ment by the National Labor Relations Board?® and 
that there is no need, in any case within the com- 
petence of that Board, to create a judicial remedy to 
enforce that duty. 


Certainly nothing in the legislative history of sec- 
tion 301 indicates that Congress intended any change 
in the law in this respect. Indeed, the evidence is 
impressive that the chief purpose of that section was 
to remove certain procedural obstacles which in 1947 
were thought to stand in the way of suits against 
labor organizations. Thus, Senator Taft, the chief 
architect of the 1947 labor law revision of which sec- 
tion 301 was an integral part, said of this portion of 
the bill: 


‘*Mr. President, title ITI of the bill... makes 
unions suable in the Federal courts for violation 
of contract. As a matter of law unions, of course, 
are liable in theory on their contracts today, but 
as a practical matter it is difficult to sue them. 
They are not incorporated; they have many mem- 
bers; in some States all the members must be 
served; it is difficult to know who is to be served. 
But the pending bill provides they can be sued as 
if they were corporations and if a judgment is 
found against the labor organization, even though 
it is an unincorporated association, the liability 
is on the labor union and the labor-union funds, 
and it is not on the individual members of the 
union, where it has fallen in some famous cases 
to the great financial distress of the individual 
members of labor unions.” 93 Cong. Rec. 3955. 


2621Vallace’s promise was realized in the Labor Board eases cited 
at page 15, supra, and in Local Umon No. 12, supra, n. 12a. 
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While Syres v. Oil Workers International Union, 
350 U.S. 892, presented a situation in which the post- 
1947 National Labor Relations Act, rather than the 
Railway Labor Act, was involved, it is necessary to 
examine the case closely in order to understand its 
per curiam. 


According to the court of appeals (Syres v. Oil 
Workers International Umon, 223 F. 2d 739), the 
complaint was brought by a Negro local and indi- 
vidual Negroes against a white local and the 
employer. It charged that, pursuant to an agreement 
between the two locals and after an election, both 
locals were certified as the joint bargaining repre- 
sentative. It further charged that thereafter the em- 
ployer and the white local entered into a contract, the 
effect of which was ‘‘to freeze the Negro employees in 
their jobs and prevent their bidding on higher classi- 
fications” and that ‘‘this discrimination was based 
solely on race.” (223 EF. 2d at 740). 


The district court’s dismissal of the complaint upon 
the ground that the action did not arise under laws 
of the United States was affirmed by the court of 
appeals. Although the exclusiveness of the Board’s 
jurisdiction was urged for dismissal (223 F. 2d at 
740), the majority in the court of appeals did not 
discuss this question or the applicability, if any, of 
section 301 to the case. While the dissent of Judge 
Rives does not discuss section 301, it does make clear 
why it was appropriate, % 1955, to conclude that 
judicial relief was available to the plaintiffs in that 
case. 
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Judge Rives noted that the complaint was one of 
deprivation of employment rights ‘‘solely on account 
of race and/or color” (223 F. 2d at 745) and pointed 
out that 

‘‘Nowhere is the Board given power to prevent 
discrimination because of race or color, except by 
very limited procedure which would afford no 
adequate remedy in this ease.” (223 F. 2d at 
747)?" 


(This, of course, is not true of the case at bench. 
The complaint here charges discrimination against 
appellants, not on racial grounds, but because of their 
alleged opposition to the union leadership and to the 
unions’ entry into a mechanization contract against 
which one appellant claims to have spoken out.?® A 
claim of such discrimination is clearly cognizable 
under the National Labor Relations Act and in fact, 
as we have seen, the National Labor Relations Board 
has taken jurisdiction and made appropriate orders 
in cases presenting such claims.) 


Judge Rives further pointed out that the Board 
decisions, as of the time he wrote, did not afford an 
adequate administrative remedy for cases in which 
racial discrimination (as contrasted with the type of 


27In Alexander v. Pacific Maritime Association, 314 F.2d 690, 
this court, referring to Syres, recognized that the acts of racial 
discrimination there charged were not, as here, “anti-union in 
character” and therefore ‘were not, even arguably, unfair labor 
practices under the National Labor Relations Act.” (at 692). See 
Chasis v. Progress Manufacturing Company, Inc., 256 F. Supp. 
747, 751, n. 6. 

28. . because of his leadership of the B men and his open 
eriticism of the policies of the P.M.A. and I.L.W.U....” Br. 90. 
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discrimination charged here) was involved. 

‘It is suggested that appellants could petition 
the Board for (1) a separate bargaining unit of 
their own, or (2) decertification of their bargain- 
ing representative. There is, however, no adminis- 
trative means by which the [N]egro members can 
secure adequate separate representation for the 
purposes of collective bargaining.® Decertification 
by the Board would afford no remedy at all. The 
alleged discriminatory contract would remain in 
full force after any such decertification. Further, 
there is no assurance that the majority of the 
employees in the unit, who are white persons, 
would select another representative who would 
bargain without discrimination.” (223 FE. 2d at 
747). 


““9See Steele v. Louisville & N. R. Co., supra. See 
also, Crescent Bed Co., 29 NLRB 34; Columbian Iron 
Works, 52 NLRB 370; Larus & Bros. Co., 54 NURB 
1845; American Tobacco Co., 9 NLRB 579; and Georgia 
Power Co., 32 NURB 692.’’ (Judge Rives’ footnote). 


The Board cases cited by Judge Rives reveal that 
in the early years of its existence the Board did 
indeed take the view that racial discrimination was 
not, under section 8 of the National Labor Relations 
Act, an unfair labor practice which could be remedied 
by the procedures provided for in section 10. The 
most that the Board did in such cases, as Judge Rives 
pointed out, was to afford some limited relief in con- 
nection with its duties under section 9 of the Act 
(29 USCA 159) dealing with representation matters.”® 


29Tt was not until 1964 that the Board for the first time held 
that a union commits an unfair labor practice when it causes or 
permits discrimination against employees because of their race or 
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It is not surprising, therefore, that, on the facts of 
Syres and the state of the Board’s decisional law at 
that time, Judge Rives concluded that there was no 
adequate administrative remedy for the Negro em- 
ployees. 


The per curiam by the Supreme Court is thus com- 
pletely understandable. It means only that the court 
agreed with Judge Rives that there was in 1955 no 
adequate administrative remedy which the National 
Labor Relations Board could have made available to 
correct racial discrimination.*® It does not mean, as 
appellants urge, that there was no administrative 
remedy available in 1965 to handle their complaints of 
alleged discrimination of quite a different nature.?” 


color. Independent Metal Workers Union, Local No. 1, 147 NLRB 
1573. Since that time the Board has consistently adhered to this 
position and given relief against such discrimination. Local 1367, 
International Longshoremen’s Association, 148 NURB 897; Local 
Union No. 12, Umted Rubber, etc. Workers, 150 NURB 312, en- 
forced in Local Union No. 12 v. National Labor Relations Board, 
supra, n. 12a. 

30In view of the Board’s present position (supra, n. 29) that 
racial discrimination constitutes an unfair labor practice for 
which it can and does give a remedy, it may be questioned 
whether Syres would today be decided as it was in 1955. 

302In Local Union No. 12, supra, n. 12a, the court (which in- 
cluded Judge Rives) said of Syres: 


“Significantly .... that case clearly involved a breach of the 
bargaining contract... .” (368 F. 2d at 21, n. 17; italics 
supplied). 


This, of course, makes Syres out to be a true 301 case and not a 
ease, as appellants would have it, involving only the breach of 
the duty of fair representation. 

In addition, the court, in Local Union No. 12, said: 
“Although Syres v. Oil Workers Union, supra, clearly in- 
volved a violation of the bargaining contract in addition to a 
breach of the duty of fair representation, that decision might 
be interpreted as establishing the principle that the courts 
should retain jurisdiction over unfair representation cases 
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B. THE FAILURE OF APPELLANTS TO EXHAUST THE 
REMEDIES AVAILABLE TO THEM UNDER THE COLLECTIVE 
BARGAINING CONTRACT REQUIRES AN AFFIRMANCE OF 
THE ORDER BELOW. 

The collective bargaining contract upon which this 
suit purports to be based contains grievance-arbitra- 
tion procedures for the resolution of conflicts such as 
are here presented.*’ Appellants commenced, but did 
not conclude, such procedures under the contract. For 
this reason, wnter alia, Chief Judge Harris was correct 
in ordering a dismissal of their complaint. 


Appellants now contend that, although the contract 
by its very words provides an internal remedy in 
cases of ‘‘discrimination . . . because of membership 
or non-membership in the Union, activity for or 


even where no breach of the bargaining contract is involved. 
Syres arose, however, prior to the Supreme Court’s compre- 
hensive extension of the pre-emption doctrine in Garmon, and 
well before the Board began to express its intention to assert 
jurisdiction over unfair representation cases. Thus, at the 
time of Syres, the employee’s sole remedy for a breach of the 
duty of fair representation lay in the courts.” (368 F. 2d at 22, 
n. 20; italics supplied). 

It is to be noted that 801 covers suits for violations of con- 


tracts “between ... labor organizations” as well as between “an 
employer and a labor organization.” (29 USCA 185[a]). See page 
50, supra. 


It is also to be noted that in its latest pronouncement on the 
subject, the Supreme Court said: 
“|. eourts have no jurisdiction to enforce the union’s statu- 
tory rights under §§ 8(a) (5) and (1).” (National Labor Re- 
lations Board v. C & C Plywood Corp., supra, n. 16a; 35 U.S. 
L. WEEK at 4107, n. 18; 64 LRRM at 2067, n. 13.) 
By a parity of reasoning, courts have no jurisdiction to enforce 
(save through the National Labor Relations Board’s administra- 
tive order route) an individual’s claim of breach of “the duty of 
fair representation”. 
31This is true of the contract both before and after the “new 
rules” supra, pages 5 and 6, relating to B men were adopted. 
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against the Union or absence thereof...” (Exhibit A 
to the Affidavit of B. H. Goodenough [Section 13]; 
R. 4), their claims do not fall within the ‘‘ambit” of 
the contract (Br. 70-72). 


But appellants cannot have it both ways. Either 
their claims are claims of ‘‘discrimination . . . because 
of... activity ... against the Union...” and there- 
fore are within section 13 of the contract, or they are 
not, and, therefore, they are not claims of ‘‘discrimi- 
nation” within the scope of Humphrey v. Moore, 375 
U.S. 335. The parties to the collective bargaining con- 
tract provided, as they had the right and perhaps the 
duty to provide, an internal remedy by way of arbi- 
tration for such claims. 


Federal labor policy (applicable to suits under sec- 
tion 301 [Textile Workers v. Lincoln Mills, 353 U.S. 
448, 457; Local 174, Teamsters Union v. Lucas Flour 
Co., 369 U.S. 95, 103]) requires that such contract 
remedy be exhausted before there may be resort to 
the courts. Congress has expressly stated this policy 
in section 203(d) of the Labor Management Relations 
Act of 1947 (29 USCA 173[d]),* and the federal 
courts have consistently encouraged the use of arbi- 
tration machinery in labor cases. The so-called ‘‘Steel 
Workers Trilogy” (United Steelworkers v. American 
Manufacturing Co., 363 U.S. 564; United Steelworkers 


32This section reads, in pertinent part: 
“Final adjustment by a method agreed upon by the parties 
is declared to be the desirable method for settlement of 
grievance disputes arising over the application or interpreta- 
tion of an existing collective-bargaining agreement” (italics 
supplied). 
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uv. Warrior and Gulf Navigation Co., 363 U.S. 574; 
and United Steelworkers v. Enterprise Wheel and Car 
Corp., 363 U.S. 593) establishes the preferred place of 
arbitration in our national labor scheme and makes it 
clear that in all cases ‘“‘[d]oubts should be resolved in 
favor of coverage”. United Steelworkers v. Warrior 
and Gulf Navigation Co., 363 U.S. at 583. See also 
Drake Bakeries v. Local 50, 370 U.S. 241; Carey v. 
Westinghouse Electric Corp., 375 U.S. 261. 


In Republic Steel Corporation v. Maddox, 379 U.S. 
650, an action for wages was ordered dismissed for 
failure to exhaust the arbitration machinery of the 
applicable collective bargaining contract. The Supreme 
Court held that the suit, under section 301, was gov- 
erned by the federal law requiring exhaustion of such 
remedies. 

‘*A contrary rule which would permit an individ- 
ual employee to completely sidestep available 
erievance procedures in favor of a lawsuit has 
little to commend it. In addition to cutting across 
the interests already mentioned, it would deprive 
employer and union of the ability to establish a 
uniform and exclusive method for orderly settle- 
ment of employee grievances. If a grievance pro- 
cedure cannot be made exclusive, it loses much of 
its desirability as a method of settlement. A rule 
creating such a situation ‘would inevitably exert 
a disruptive influence upon both the negotiation 
and administration of collective agreements’.” 
(372 U.S, at Ga 


32aIn Walker v. Southern Railway Co., decided on December 5, 
1966, supra, n. 26, the Supreme Court said that in Maddoz: 

“We held that contract grievance procedures voluntarily in- 

corporated by the parties in collective bargaining agreements 
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This court has held that arbitration procedures 
must be exhausted before resort can be had to the 
courts. (Local Umon No. 11 v. Thompson, 363 F. 2d 
Heil, ye? 


The argument that an employee should not be com- 
pelled to exhaust the contract grievance machinery 
when he claims the union is hostile to him (Br. 82-86) 
is not relevant here, for it is grounded on the view 
that the employee himself would not be permitted to 
present his ease to the arbitrator. ‘“‘It would entrust 
representation of the employee to the very union 
which he claims refused him fair representation .. .” 
(Hiller v. Inquor Salesmen’s Union, 338 F. 2d 778, 
779).*4* Whatever may have been the terms of the 
contract in Hiller, the contract between ILWU and 
PMA provides that whenever an employee (regis- 
tered or casual) claims ‘“‘discrimination,” he may 
‘have the complaint adjudicated hereunder be 
(Exhibits A [Section 17.4] and B [Section 2] to the 
affidavit of B. H. Goodenough; R. 446). It further 


subject to the LMRA, unless specified by the parties to be 
nonexclusive, must be exhausted before direct legal redress 
may be sought by the employee.” 17 L ed 2d at 296-297; 35 
U.S. L. WEEK at 4048; 63 LRRM at 2492. 
33Other courts of appeals have also required exhaustion of con- 
tract remedies in these cases. Woody v. Sterling Aluminum Prod- 
ucts, Inc., 365 F. 2d 448; Broniman v. Great Atlantic & Pacific 
Tea Co., 353 F. 2d 559; Rhine v. Union Carbide Corp., 343 F. 2d 
13; Belk v. Allied Aviation Service Co., 315 F. 2d 518, cert. den., 
375 U.S. 847. 
34See the treatment of Hiller in Woody v. Sterling Aluminum 
Products, Inc., 243 F. Supp. 755 (“The arbitration procedure 
would be under the control of the very party which the employee 
‘claims refused him fair representation ...’” [at 768]), affirmed 
Woody v. Sterling Aluminum Products, Inc., 365 F. 2d 456. 
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provides that such remedy shall be “exclusive.” (ibid.). 
Appellants were advised that they could take the mat- 
ter, either in person or by counsel, to arbitration 
before Professor Kagel. (R. 3, 84-85). They did not 
then make the challenges which their counsel now 
make; they simply ignored the last step of the 
grievance procedure although they knew it was avail- 
able to them. They thereby failed to exhaust their 
contract remedies and Chief Judge Harris was there- 
fore correct in ruling, as an independent ground of 
decision, that they had no standing to bring suit under 
section 301. 


C. UNDER FEDERAL LABOR LAW, OFFICERS OF A LABOR 
ORGANIZATION ARE NOT LIABLE FOR DAMAGES IN A 
SUIT UNDER SECTION 301. 

Under federal law, which governs suits brought 
under section 301 (Textile Workers v. Inncoln Mills, 
303 U.S. 448, 457; Local 174, Teamsters Union v. 
Lucas Flour Co., 369 U.S. 95, 103), it is clear that no 
cause of action is created against individual union 
officers. 


Atkinson v. Sinclair Refining Co., 370 U.S. 238: 

‘‘When Congress passed section 301, it declared 

its view that only the union was to be made re- 
sponsible for union wrongs... 


‘“‘The national labor policy requires and we 
hold that when a union is liable for damages..., 
its officers .. . are not liable for those damages.” 
(at 247-249) .*° 


35This view was followed in Gilmour v. Wood etc. Union, 223 
F. Supp. 236. 
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The cases cited by appellants are not to the con- 
trary. In Wanzer v. Milk Drivers Union, 249 F.Supp. 
664, the court stated: 


‘‘[ Plaintiff] does not seek damages against the 
individual defendants” (at 667; italics supplied). 


Uwmited Mine Workers v. Gibbs, 383 U.S. 715, and 
Price v. Umted Mine Workers, 336 F.2d 771, were not 
suits under section 301. To the contrary, they involved 
the rights of the states to deal with acts of violence 
which the court had long since recognized were not 
preempted by federal labor law. (United Mine 
Workers v. Gibbs, 383 U.S. at 721). 


The doctrine of pendent jurisdiction does not apply 
here. For, whatever may be the law of California on 
the tort question, the claim here is sought to be stated 
under section 301 and it would defeat the national 
labor policy to permit a state (even if this action were 
in a state court) to impose liability upon individuals 
when such liability may not be imposed upon them 
under the federal law. 


As stated in Local 24 ete. v. Oliver, 358 U.S. 2838: 


‘We must decide whether Ohio’s anti-trust law 
may be applied to prevent the contracting parties 
from carrying out their agreement upon a subject 
matter as to which federal law directs them to 
bargain. Little extended discussion is necessary to 
show that Ohio law cannot be so applied .. . To 
allow the application of the Ohio anti-trust law 
here would wholly defeat the full realization of 
the congressional purpose” (at 295-296). 


See also, Pennsylvania R.R. Co. v. Day, 360 U.S. 
548. 
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Thus, even if it be true that in certain tort situations 
California would award damages against the individ- 
ual appellees, that may not be done in an action gov- 
erned by contrary federal law. 


The problem here is no different from that in Dice 
v. Akron, etc. RR. Co., 342 U.S. 359, where, in speak- 
ing of another federal statute, the court said: 

‘‘Moreover, only if federal law controls can the 
federal Act be given that uniform application 
throughout the country essential to effectuate its 
purposes.” (at 361). 


Were it argued that the complaint seeks to state 
two distinct claims, one against the unions and the 
employers under section 301 and the other against the 
individuals in tort, the doctrine of pendent jurisdic- 
tion still would have no application. 

‘‘The fact that state remedies were not entirely 
pre-empted does not, however, answer the ques- 
tion whether the state claim was properly heard 
in the District Court absent diversity jurisdic- 
tion. The Court held in Hurn v. Oursler, 289 US 
238, that state law claims are appropriate for 
federal court determination if they form a sepa- 
rate but parallel ground for relief also sought in 
a substantial claim based on federal law. The 
Court distinguished permissible from nonpermis- 
sible exercises of federal judicial power over state 
law claims by contrasting ‘a case where two dis- 
tinct grounds in support of a single cause of 
action are alleged, one only of which presents a 
federal question, and a case where two separate 
and distinct causes of action are alleged, one only 
of which is federal in character. In the former, 
where the federal question averred is not plainly 
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wanting in substance, the federal court, even 
though the federal ground be not established, may 
nevertheless retain and dispose of the case upon 
the non-federal grownd; in the latter, it may not 
do so upon the non-federal cause of action.’ 289 
US, at 246.” (Umted Mine Workers v. Gibbs, 383 
U.S. at 722; italics in original). 


Here there is either one single cause of action, in 
which case it is clear that the national labor policy ex- 
pressed in Atkinson, supra, is controlling; or there 
are two separate causes of action, in which case Hurn 
v. Owrsler, 289 U.S. 238, by its own terms, does not 
apply. (See Woody v. Sterling Aluminum Products, 
Ine., 365 F. 2d 448, 456.) For, where the federal policy 
is clearly established, state law to the contrary can- 
not be imported into the case under the guise of 
‘pendent jurisdiction”. Local 20, Teamsters Union v. 
Morton, 377 U.S. 252, 257-261; cf. Dice v. Akron ete. 
RR. Co., 342 U.S. 359, 361. 


es 


Mes 
CONCLUSION 


The record in this case demonstrates that appellants 
were not entitled to any relief at the hands of the 
district court and that, therefore, its order of dis- 
missal was correct. This is not in truth and in fact 
an action for breach of a collective bargaining con- 
tract. The joint employer-union committee deregis- 
tered appellants because they were “‘chiselers, dues 
delinquents, and contract violators”. (Br. App. 10). 
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Under the contract, appellants had the right to appeal 
this determination and to press, up to and through 
arbitration, any contention that it violated their con- 
tractual rights. They commenced, but failed to 
exhaust, this available contract machinery. They also 
had the right to press any claim of breach of the duty 
of fair representation before the National Labor Rela- 
tions Board but, for ulterior reasons, they deliberately 
refrained from doing so until it was too late. The 
claims of others similarly situated were, on the merits, 
found by the Board to have been groundless. 


The main question presented by this case—the 
authority of the parties to a collective bargaining con- 
tract to modify and administer it as against claims 
by individuals that such action resulted in a breach 
of the duty of fair representation—goes to the very 
heart of the collective bargaining process. The funda- 
mental issue before this court is whether such a ques- 
tion is to be decided, in the first instance at least, by 
the specialized agency created by Congress to deal 
with it (subject to appropriate review of that agency’s 
action in the courts of appeals) or whether, under the 
guise that it entails a breach of contract claim, such 
a question is to be relegated to tribunals—state or 
federal—which were never intended to, and are not 
particularly equipped to, handle it. 

The Court of Appeals for the Fifth Cireuit in Local 
Union No. 12, n. 12a supra, put it this way: 


‘Tn light of these considerations, we are con- 
vinced that the rights of individual employees to 
be fairly represented can be more fully achieved 
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within the spirit of the act BY RECOGNIZING 
THE BOARD AS THE APPROPRIATE 
BODY TO MEET THE CHALLENGE OF 
UNIFORMLY ADMINISTERING STAND- 
ARDS OF FAIR REPRESENTATION. Its 
peculiar expertise with respect to the complexi- 
ties of the bargaining process, its broad powers of 
investigation, and most importantly, its power to 
encourage informal settlements at the regional 
director level render it better qualified than the 
necessarily diverse system of state and federal 
tribunals to meet the task of formulating and ap- 
plying uniform standards of fair representation in 
such manner as to afford adequate protection to 
employee rights WITHOUT UNDULY IM- 
PEDING THE COLLECTIVE BARGAINING 
PROCESS. We have confidence in the compe- 
tence of the Board to discharge this delicate task 
of striking a meaningful balance between its pri- 
mary duty of promoting union-management rela- 
tions and that of safeguarding the section 7 rights 
of employees, a task which will ental nothing new 
to the agency imtially designated as the appro- 
priate body to construe and apply the unfair 
labor practice provisions of the act as well as tts 
representation provisions.” (368 F. 2d at 23-24; 
italics and capitalization supplied). 
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For the foregoing reasons,*® the judgment of the 
district court should be affirmed. 


Dated, San Francisco, California, 
January 30, 1967. 


GLADSTEIN, ANDERSEN, LEonaRD & SIBBETT, 
By Norman LEONARD, 
‘Attorneys for Appellees Above-named. 
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NormMan LEONARD, 
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86The other grounds relied upon by the distriet court in sup- 
port of its order are equally valid. The Norris-LaGuardia Act 
(29 USCA 101) deprives the district court of jurisdiction to 
erant injunctive relief (Sinclair Refining Co. v. Atkinson, 370 
U.S. 195; see also National Labor Relations Board v. C & C Ply- 
wood Corp., n. 16a, supra; 35 U.S. L. WEEK at 4108, n. 15; 64 
LRRM at 2068, n. 15), and exemplary or punitive damages are 
not awardable in a ease sueh as this (ef. United Mine Workers v. 
Patton, 211 F. 2d 742). 


